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PREFACE TO THE SECOND EDITION

I have been encouraged to prepare the second edition of this work
somewhat earlier than I had originally anticipated, by the fact that nearly
3,000 copies of the first edition were sold to the general public within
eighteen months of its appearance. This surprisingly large demand from
‘ other than official sources has resulted in the work becoming out of print
much earlier than was foreseen. Rather than embark upon a reprint, I have
f decided to revise the work in detail, introducing the amendments which have
f been made to the Penal Code since 1959 and annotating the case law which
! has developed around the Code since the date of its commencement the
; 30th September, 1960. T have also taken this opportunity to include, as an
appendix, the Penal Code (N.R.) Federal Provisions Ordinance of 1960
; (Law of Nigeria, No. 25 of 1960), together with sume notes on some of the
f more important sections. Since this is primarily a work on the Penal Code
Law, 1959 passed by the Legislature of the Northern Region, I do not
think it appropriate to go into full detail with the Federal Provisions,
which are supplementary to the Northern Regional Penal Code. My own
work is designed primarily to assist the staff of native courts who are pre-
cluded by the Criminal Procedure (N.R.) Ordinance, 1960 (Law of Nigeria,
No. 20 of 1960) from exercising any jurisdiction over Federal offences.
Another factor influencing my decision not to treat the Federal Provisions
as I have the Northern Nigerian Law is that most of the sections of the
Federal Ordinance are, in fact, reproductions of identical sections in the
Criminal Code of Nigeria in force elsewhere in the Federation and the law
on these subjects has been well handled by Mr. Justice R. Y. Hedges, in a
newly published work entitled “Introduction to the Criminal Law of
B Nigeria”. T have, therefore, contained my notes to comments upon the
variations which have been introduced into the Federal Provisions due to
the influence cxercised upon the draftsmen by the model of the Sudan

Penal Code.

There is, as yet, surprisingly little reported case law on the Northern
Nigerian Penal Code but there are obviously large numbers of cases which
might be important in filling in gaps which are going unreported in the
various divisions of the Northern Regional High Court. I understand that
the Law Faculty of Ahmadu Bello University has plans to seek the co-
operation of the Northern Regional High Court in a scheme to record
notes on all cases tried at first instance or heard on appeal by the various
divisions of the High Court. If these plaiis mature, they will produce a
very valuable addition to our knowledge and will be of the greatest value
in assisting us in the preparation of new editions of this work and other
books on the Law of Northern Nigeria.




T wish, once again, to make it clear that any opinions expressed and sta-
tements made in this work are my own and carry no official approval or
responsibility of the Government of the Northern Region of Nigeria.
T acknowledge the help and encouragement to produce this work which
I have received from the Hon. Minister of Justice and his staff, especially
Mr. J. W. Burnett, the Commissioner for Native Courts in the Northern
Region. Ihave also continued to receive valuable support from Mr. H. H.
Marshall, C.M.G., Q.C., the lately retired Attorney-General of the Northern
Region, and from his successor, Mr. I. M. Lewis, Q.C. My relations with the
School of Oriental and African Studies at the University of London con-
tinue to be of the greatest assistance to me in the preparation of these
notes and my debt to Professor J. N. D. Anderson, 0.B.E., LL.D., Professor
of Oriental Laws in London, and Professor Alan Gledhill has accordingly
been increased as I have worked on this new edition. In particular, I would
commend to any of my readers the comparative study of the Northern
Nigerian and Sudan Penal Codes, due to be published next year, which is
the result of two years’ intensive work by Professor Gledhill.

Finally, I am heavily indebted to Mrs. L. Talbot Price, who has so
willingly undertaken the burden of typing the numerous amendments
necessary to produce this new edition.

S. S. RICHARDSON.
Institute of Administration,
Zaria,
Northern Nigeria.
1963.
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PREFACE TO THE FIRST EDITION

This annotated edition of the Penal Code Law of the Northern
Region of Nigeriais intended to assist the staff of native courts for the period
during which they will be guided by its provisions and before the precise
meaning of its many complexities are explained by judicial interpreta-
tion. Itis also hoped that the Nigeria Police, native authorities, administrative
officers and the staff of the Institute of Administration, Zaria, will find
these notes, albeit brief and inadequate, of assistance to them in their work
of administering and teaching a new system of criminal justice.

The Indian Penal Code, upon which the Sudan Penal Code and thence
this Code is modelled, bristles with case law and the excellent commenta-
ries on the subjcct are complicated by the conflicts which have ariser be-
cause so many High Courts in different parts of the world have been cal-
led upon to interpret either the Indian Penal Code or a variant of it. Now
the High Court of the Northern Region will also begin to build up its own
interpretation. Although this Court will be able to start with a clean slate,
since Indian precedent will not be binding upon it, there is no doubt that
the decisions of other High Courts in the British Commonwealth covering
identical sections of the parent Code will have strong persuasive effect, at
least until a substantial body of local precedent has been built up. For this
reason, legal practitioners and those seeking more advanced and detailed
knowledge of the Code will naturally refer frequently to either Ratanlal’s
Law of Crimes or Dr. Gour’s Penal Law of India and the Indian Law
Reports.

My object has been to confine my comments as far as possible to mat-
ters upon which the Indian Commentaries show that there has been no
conflict of interpretation, although, in a few places, I have summarised
Indian precedent where I think that it is likely that the High Court of the
Northern Region will follow. No specific references to Indian case law
have been included because they would have no special value, as such
in the Northern Region.

>

The ingredients of each section have been extracted in order that native
courts and the police will know exactly what must be proved if a prosecu-
tion under any particular section is to succeed. Notes have also been in-
cluded covering any procedural points affecting particular sections of the
Code and specimen charges have been framed for most sections.

In the Introduction, [ have attempted to show the manner in which a
native court should consider the evidence of the complainant before fram-
ing a charge, either formally or informally, and before calling upon an
accused to enter upon his defence.

I have also stated the method which magistrates and native courts in
the Sudan were taught to use when making a finding in a case, as it appears
to me that some such uniformity of practice would be useful in the Nor-
thern Region.

I wish to make it clear that the opinions expressed and the statements
made are my own and carry no official approval or responsibility of the
Government of the Northern Region of Nigeria.

I am indebted to my colleague, Malam Buba Ardo, who has under-
taken the onerous task of translating these notes into Hausa. His transia-
tion will mean that the notes can be read and understood in most of the
native courts of the Region either in the Hausa or English versions.

I acknowledge the help and encouragement to produce this work which
I have received from Mr. H. H. Mars'hall, C.M.G., Q.C, the Honourable
Attorney-General of the Northern Region.

Finally T acknowledge the help which I have reccived from Professor
J.N.D. Anderson, 0.B.E., LL.D., Professor of Oriental Laws at the Univer-
sity of London and himself a member of the Panel of Jurists; the Director
and staff of the School of Oriental and African Studies, London, who have
placed their ample facilities at my disposal to enable me to complete the
work during my leave; Mr. F. W. Parsons, Head of Hausa'Stgdles at the
same School, upon whose work M. Buba Ardo is to rely heavily in complet-
ing his Hausa translation of these notes; and Miss Ade, Mrs. J. Marcroft
and others who have undertaken the typing of the originalscript.

S. S. RICHARDSON
Attorney-General’s Chambers,
Kaduna, N. Nigeria
December, 1959



PREFACE

The changes in the legal and judicial systems of Northern Nigeria which
were undertaken in 1959 and 1960 were the beginning of a new era in the
history of the country. Not only were they the forerunners of the country’s
Independence but they marked a development in the Northern people’s

progress.

Many will regard the Penal Code Law, 1959 as the cornerstone of the
changed system; the general enthusiasm to learn and the anxiety to under
stand this new law has shown that its significance was appreciated by both

lawyers and the public.

Mr. Richardson’s “Notes on the Penal Code™ is a most important aid
in the wide understanding of the law: and although, primarily it is a law-
yers’ book, T am confident, that this second edition will have wide appeal
and will satisfy those who wish fully to understand this important aspeclt

of the law of the land.

MUHAMMADU NASIR,
Minister of Justice,
Kaduna.

6, May, 1963.




INTRODUCTION

1. The Panel of Jurists.—In December, 1958, the Legislature of the
Northern Region of Nigeria approved a statement issued by the Govern-
ment of the Northern Region on the subject of the rcorganisation of the
legal and judicial systems of the Region. This statement included the ac-
ceptance by the Government of most of the recommendations which had
been made to it by a distinguished panel of jurists which had visited the
Region in September, 1958. The Chairman of the Panel was Sayyed Mu-
hammed Abu Rannat, Chiel Justice of the Sudan and the two overscas
members were Mr. Justice Muhammad Sharif, a retired Judge of the Su-
preme Court of Pakistan and Professor J. N. D. Anderson, 0.B.E., LL.D.,
Profesanr of Oriental Laws of the University of London. Membership of
the © v was completed by the inclusion of the Waziri of Bornu, Shet-
tima Kashim, C.B.E., Mr. Peter Achimugu, 0.B.E., and M. Musa Othman,
the Chief Alkali of Bida. The most important of the Panel’s recommenda-
tions was that it was necessary for a self-governing Northern Regicn to
establish a system of criminal law which would gain international accept-
ance, which would apply uniformly to all persons living within the Region,
which would not discriminate against any section of the community and
which would be general acceptable throughout the Region. Since the ma-
jority of the people living within the Region are Moslems, it was also con-
sidered advisable that the new system should not be in conflict with the
injunctions of the Holy Qu'ran and Sunna. After carcfully considering
various possible systems, the Pancl recommended that the Northern Re-
gion should introduce a Penal Code and Code of Criminal Procedure
based upon the equivalent Sudan Codes, which had worked satisfactorily
in a country in many ways similar to the Northern Region. The Sudan
Codes were introduced into that country in 1899 and were, in their turn,
modelled closely upon the Indian Codes. Tt was recognised that local modi-
fications to suit the particular requirements of the Northern Region would
be necessary.

2. The History of the Indian Penal Code.—The Indian Penal Code was
drafted in 1834 by the first Indian Law Commission of which Lord Ma-
caulay was the President. It did not become the law of India until 1860.
Prior to its introduction, the situation in India was very similar to that
prevailing today in the Northern Region. English criminal law with some
modifications was administered in some parts of India and everywhere in
the courts of the East India Company. Elsewhere in those parts of India
which had made up the Mogul Empire the courts were principally guided
by Muhammadan criminal law, modified by regulations issued by the
local governments. Throughout India there were powerful minority pro-
blems and, indeed, in many parts of the country Hindus outrmumbered
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Moslems. Conflicts were constantly arising between Moslem, Hindu and
English laws and the necessity to establish a unified system of criminal law
throughout the country became an urgent requirement as the development
of India into a modern state progressed. The Indian Law Commissioners
decided against the introduction of English Common Law throughout
India and proceeded to produce a draft Code which, whilst based upon
English principles, nevertheless took into account local systems of iaw
and particularly Moslem Law. The Commission also referred extensively
to the Louisiana Code and the Code Napoleon. Since 1860, there have
been surprisingly few amendments to the Penal Code although the Proce-
dure Code has been extensively amended to suit changing times and con-
ditions. Macaulay was a Liberal and a Benthamite and the moderate and
humane provisions of the Code, particularly the scale of punishments
fixed therein, are in sharp contrast to the English Common Law of 1834,
which still prescribed the death penalty for a wide range of offences and
especially for stealing. The Indian Penal Code quickly established a repu-
tation in the world and is now, with local modifications, the substantive
criminal law of India, Pakistan, Ceylon, Burma, Malaya, Singapore, the
Sudan Republic, Aden, and thc Persian Gulf States. The British East
African territories have recently replaced the Indian Codes by new codes of
criminal law, which nevertheless, retain much of the older law in arrange-
ment and substance.

3. The Drafting of the Northern Nigerian Penal Code—The first draft
of the Northern Nigerian Penal Code was completed in December, 1958,
A number of offences formerly contained in the Nigerian Criminal Code
but not contained in the Sudan Penal Code were included in the draft Bill
in order that nothing which was an offence under the Criminal Code would
cease to be an offence in the Northern Region after the commencement of
the new Penal Code. This provision was necessary because the Criminal
Code of Nigeria would continue to have effect elsewhere in the Federation
of Nigeria and it is desirable that any systems of substantive criminal law
prevailing in the Federation should be as uniform in content as possible.
Furthermore, serious crimes such as cannibalism and offences concerning
trial by ordeal, witchcraft and juju, all of which must be the subject of le-
gislation in a West African state are not dealt with at all in the Sudan and
Indian Penal Codes. Penalties were generally adjusted in the draft to con-
form with those imposed by the Nigerian Criminal Code.

In January, 1959, the draft Bill was submitted to the scrutiny of a com-
mittee of Moslem jurists, presided over by Malam Junaidu, the Waziri
of Sokoto. This committee made numerous recommendations for the
amendment of the Bill, many of which, and in particular the recommenda-
tions regarding the law of homicide, were the subject of protracted nego-
tiations lasting until May 1959. The draft Bill was published in July and
passed through both Houses of the Legislature in August and early Sept-
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Appendix A to the Criminal Procedure Code, i.e., which isthe typz of court
with lowest jurisdiction to try the offence ; whether any sanctions are
required for a prosecution under the section ; whether the offence is baila-
ble or compoundable, etc. Thirdly, under the sub-heading CHARGE, will
be found, in most cases, a specimen {orm of charge foran offence under the
section. Providing that the basic framework of a charge under this system is
maintained, the contents and wording of a charge under any section can be
modified to suit the circumstances of the particular case. After a little
cxperience, there is no difficulty inframing a charge under those sections
of the Code which create offences except where complications arise over
abetment, joinder and alternative charges. In such cascs, reference should
be made to the draft charges contained in Appendix B to the Criminal
Procedure Code which constitute the statutory form iin which such charges
must be framed. See also the notes to Chapter V of the Penal Code when
{raming a charge of abetment.

6. Notes on procedure on the framing of charges by native courts.—In
trials conducted under the Sudanese (and Indian) Procedure, which is now
largely to be introduced into the Northern Region, the court must frame
any charge preferred against an accused. The only exception to this rule is
found in those cases where the Director of Public Prosecutions exercises his
power to direct a court to alter thc charge or prefer some other charge.
A native court will ordinarily frame the charge after the witnesses for the
prosecutionhave beenheard, providing that the court issatisfied that there is
ground for presuming that the accused has committed an offence which the
court is competent to try and to punish adequately. Section 160 of the
Criminal Procedure Code permits a court to frame a charge at an earlier
stage if it is satisfied that there is a prima facie case against the accuscd.
In a native court, the charge may either be formal or informal. A formal
charge means a charge framed in the form specified for the purpose, some-
what in the manner of the specimen charges shown in the notes which
follow. An informal charge need not be written down or put to the accused
in a formal fashion. Section 387 of the Criminal Procedure Code provides
that it shall be sufficient in any trial before a native court to have instead of
a formal charge a statement of the offence complained of with the date and
place, and when material, the value of the property in respect of which the
offence has been committed. If a court convicts an accused against whom
no formal charge has been made, the offence proved must be stated with a
reference to the appropriate section of the Penal Code or other Ordinance
or Law under which in the opinion of the court an offence has been com-
mitted. (See section 388 of the Criminal Procedure Code). Normally a
court will have some guidance as to the nature of the offence alleged from
either the First Information Report submitted by the Police (which will
usually suggest a particular section upon which the Police intend to base
their prosecution) or from the complaint made to the court by a private
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(c) I7 the answers to (@), and (b) are YES, did the accused either—
(i) intend to cause CD’s death ?

or (ii) know at the time that he acted that death would be the
probable and not only a likely consequence of his act ?

(d) I the answer to either of the alternatives here is YES, the
accused has prima fecie committed an offence under section 221
and the court has next to consider whether there are circum-
stances arising [rom the evidence which excuse or modify the
offence under section 59 or section 221 by reference to the
exceptions contained in subsections (1) to (7) of section 222.
Under section 59, the court should consider whether there is
any evidence that the accused acted in self defence, i.c., was
the accused acting in law{ul exercise of his right of sel{ defence ?
If the answer is YES, then the accused is not guilty of an
offence under section 221. If the answer (o the question framed
under section 59 is NO, then the court should put each of the
subsections of section 221 to itself in question form and consider
each question in turn.

(e) If the answers to the questions posed in (d) above are NO
then the accused may be found guilty of an offence under
section 221 of the Penal Code. If the accused is entitled to the
benefit of one or more of the subsections of section 222 then
he may be found guilty of culpable homicide not punishable
with death. But if on the other hand the court finds that the
accused did not intend to cause the deceased’s death or, that
at the time of the act, the accused did not know that death would
be the probable consequence of his act, the accused is not guilty
of an offence undecr section 221 and the court should next
consider the questions relevant to a charge under section 224

ie.:
(@) Did the accused intend to cause such bodily injury as is
likely to cause death ?
or (b) Did the accused know at the time when he acted that
death would be a likely consequence of his act ?
or (c) Did the accused cause the death ot the deceased by
rash or negligent act ?
If the answer to any of these last three questions is YES, then
subject to consideration of the provisions under Chapter 11
relating to criminal responsibility, the accused may be found
guilty of an offence under section 224 of the Penal Code.

E. The above ilh_lstrat_ion isan ex?.rpple of the process by which a court
can reach judgment in a difficult homicide case without omitting considera-
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tion of any vital point. In most cases, the questions to be considered by the
court are much simpler—e.g. for an offence under section 132 :

(¢) Was the accused a public servant ? If the answer to (a) is NO—
() Did the accused personate a public servant or did he pretend to
hold the post of a public servant ?

(¢) Did the accused so act falsely or did he know that he did not hold
the office in question ?

(d) Did the accused, when assuming the character, do or attempt to do
anything under colour of his assumed office ?
If the answer to all these questions is YES, then the accused may be found
guilty of an offence under section 132 of the Penal Code.

F. Note the technique whereby the court always {rames the questions
which it puts to itself so that the court must answer YES or NO to each
question. In this way ‘“‘wooliy” judgments are avoided. It is, of course, also
necessary for the court to support its judgment with brief reasons. The
answer “YES : he did it” is unlikely to convince an appeal court or review-
ing authority. As full an explanation should be given as is practicable and
consonant with the importance of the case.

G. Native courts are not bound by the Criminal Procedure Code
but must be guided by it. ! This in effec tmeans that they must do their best
to try to follow the requirements of the Criminal Procedure Code but if
they fail to do so in certain particulars the appeal court will not necessarily
regard such a failure as a fatal flaw in the decision arrived at. They are
similarly not bound to follow the process set out above in arriving at their
judgment but, if they do so, they are likely to master the new technique of
administering criminal justice the more quickly and they will be less likely
to make mistakes fatal to their proceedings on appeal.

1. See case law on “guidance” set out in Richardson and Williams on “Criminal Procedure in Norihern
WNigeria” published by Messrs. Swect and Maxwell Ltd., 1963.




THE PENAL CODE LAW, 1959

GENERAL NOTE

1. The full title of the Law is “A Law to establish a Penal Code for
the Northern Region of Nigeria”.

2. The Law is gazetted as the Northern Region Law Number 18 of
1959, Tt was assented to in Her Majesty’s name by Sir Gawain Bell, x.cC.
M.G., C.B.E., Governor of the Northern Region of Nigeria, on the 26th of
September, 1959.

3. To conform with current drafting practice in Nigeria, it was neces-
sary to present the Penal Code as a Schedule to the Law. For this reason,
the main body of the Code appears after a short Law which establishes the
Penal Code as part of the criminal law of the Region.

4. The Penal Code Law was brought into operation on 30th September,
1960 by the Penal Code Law, 1959 (Commencement) Notice, 1960 (N.R.L.N
.96 of 1960) together with the remaining legislation necessary to imple-
ment the reforms recommended by the Panel of Jurists which included
inter alia, the Criminal Procedure Code Law, 1960 (N.R. No. 11 of 1960)
and the Penal Code (Northern Region) Federal Provisions Ordinance
(L.N. No. 25 of 1960).

THE PENAL CODE LAW

1. This Law may be cited as the Penal Code Law, 1959, and shall
Short tile and come into operation on a date to be appointed by the
commencement. Governor by Notice in the Regional Gazette.

COMMENT

This section provides a short title and enabled the Governor acting on the advice of the
Executive Council to commence the Law by Notice. See the Penal Code Law, 1959 (Com-
mencement) Notice, 1960 (N.R.L.N. 96 of 1960).

2. The provisions contained in the Schedule to this Law shall be the

Establishment of law of the Northern Region with respect to the several

Penal Code. matters therein dealt with and the said Schedule may be
cited as, and is hereinafter called, the Penal Code.

COMMENT

This section is self explanatory and provides that the Schedule to the Law shall be
known as the Penal Code.

3. (1) Every person shall be liable to punishment under the Penal

punshment _of Code for every act or omission contrary to the provisions

e Noninecd thereof which he shall be guilty within the Northern
Region. Region.
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(2) After the commencement of this Law no i
_ ' person shall be lia
punishment under any native law or custom. bl to

COMMENT
L. Subsection (1) of the section provides that every person committj e
the Penal Code in the Northern Region is liable to bey gunished unde;tilljl% alﬁo%g?gﬁz u?i{ﬁf
Code, irrespective of his race or creed. P e
2. Subsection (2) gives effect to the requirement of the Constitution (! i
be punished for a criminal offence, otherwise than under a writtenol;“(/ )’lgﬁ?st gggg t;rg?;sehall
however, that the influence of native law and custom on the criminal law of the Region 121125’;
entirely disappeared. Indeed, to deal with matters under sections 53, 387 and 388 of tlg1e Penal
Code, a court must enquire into the native law and custom to which the Pparties are subject
By virtue of subsection (9) of section 43 of the Native Authority Law (N.R. No. 4 of 195J4)Ca'
native authority may issue orders, “prohibiting, restricting or regulating o'r reciuirin to be
done any matter or thing, which the native authority, by virtue of any native law or%ust
for the time being in force and not repugnant to morality or justice, has power to rohil(;ntl
restrict, regulate or require to be done”. The effect of this subsection of the Penal pCodc 'ls’
nevertheless, th'fxt a person can no longer be punished under native law and custom or undl :
a mere declaraiion of native Taw and custom issued under section 48 of the Na;ive Authorit&
Law, 1954, The lawful authority for punishment must in future rest either upon the relevan}tl
section of the Penal Code Oruponsome section in some other Ordinance or Law or subsidiar;
leglslan.on. (e.g., the authority for the punishment of acontravention of an order issued undey
subseg:tlon (9) of section 43 of the Native Authority Law, 1954 must be related to the L ;
and, in particular, to section 45 thereof which enables a native authority to rcscribea M
penalty for a contravention). Native law and custom includes moslem law (see sp tion 2 ?
Native Court Law, 1956—N.R. No. 6 of 1956). ceron 2o

4. (1> Where by the provisions of any law of the Northern Region the
Offences against dg}ng of anyact or the making of any omission is made an
laws of & Resion. 1‘os iintcl:f, ;%os_e prov1§10ns sha}l apply to every person who

o e Region at the time of hi i i
the omission. his doing the act or making
(2) Where any such offence comprises several
)] ce c elements and any acts
omissions or events occur which, if they all occurred in the Northei,n Re.
gion, would cons.tltute an qﬁ"ence, and any of such acts, omissions or events
o%qulr] in the Northern Region, although the other acts, omissions or events
which if they occurred in the Northern Region would be elements of the
offence, occur elsewhere than in the Northern Region then—
(@) if the act or omission, which in the ' i
¢ , . case of an offence committed
whplly in the Nprthern Region would be the initial element of'the
offence occurs in the Nor.thern Region, the person who does that
act or makes that omission is guilty of an offence of the same

1. S, 21 ofthe S d - P 5
1560)° ¢ Second Schedule to the Nigeria (Constitution) Order in Council, 1960 (N.R,L.N. 128 of

SEC. 5) THE PENAL CODE LAW 1
kind and is liable to the same punishment as if all the subsequent
elements of the offence occurred in the Northern Region ; and
(b) ifthat act or omission occurs elsewhere than in the Northern Re-
gion, and the person who does that act or makes that omission
afterwards enters the Northen Region, he is by such entry guilty
of an offence of the same kind and is liable to the same punish-
ment, as if that act or omission had occurred in the Northern
Region and he had been in the Northern Region when it occurred.

(3) Notwithstanding the provisions of subsection (2) it shall be a defen-
ce to the charge in any such case to prove that the person accused
did not intend that the act or omission should have effect in the Northern

Region.

(4) The provisions of subsection (2) do not extend to a case in which
the only material event that occurs in the Northern Region is the death
of a person whese death is caused by an act or omission at a place outside,
and at a time when that person was outside, the Northern Region.

COMMENT

1. This section re-enacts section 12A of the Nigerian Criminal Code. (Cap. 42 of the
Laws of Nigeria). The section appears to be of general application and is not limited to
offences against the provisions of the Penal Code. It defines the criminal liability of a person
in respect of any act or omission, which is an offence under any law of the Northern Region.

2. The effect of subsection (1) is to make liable every person, who is in the Region at the
time of his doing an act which is an offence under a Regional law.

3. Subsection (2) deals with cases where an offence has been committed partly within the
Northern Region and partly outside it. Paragraph (@) makes an offender liable under this
Law when the offender has committed in the Northern Region the act which makes up the
initial element of the offence. Paragraph (b) makes the offender similarly liable when the act
constituting the initial element of the offence has been committed ouatside the Region but the
offender has subsequently entered the Northern Region.

4, Subsection (2), and particularly paragraph (b) thereof, only operates when an offence
has been partly committed in the Morthern Region. A person cannot be convicted under a
law of the Northern Region for an offence wholly committed outside the Region; and his
subsequent entry into the Region is not relevant unless some element of the offence is shown
to have been committed within the Region.

5. Subsection (3) provides a rider to subsection (2) and has no reference to offences
which have been wholly committed within the Northern Region. The subsection provides
that it is a defence to prove that the accused did not intend that his act should have effect
in the Northern Region.

6. Subsection (4) makes a specific exception of the operation of subsection (2), when the
only material event occuring in the Northern Region is the death of a person, whose death is
caused by an act committed outside the Region at a time when that person was himself out-
side the Region (e.g., a person wounded in a fight in the Western Region is carried across the
boundary into the Northern Region and dies of his wounds. The person causing the injury
would in such a case be triable under the appropriate law of the Western Region).

5. (1) When by the Penal Code any act is declared to be lawful, no

Civil remedies.  action shall be brought in respect thereof.

, . , i
L R T
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(2) Except as aforesaid, the provisions of this Law shall no
any right of action which any person would have had against antotlallct;fre(i:tlE
this Law had not l?qen passed ; nor shall the omission from the Penal Code
of any penal provision in respect of any act or omission which before the
time of the coming into operation of the Penal Code consituted an action-
able wrong affect any right of action in respect thereof,

1. Subsection (1) ides th (IEOMMENT

. ction provides that nothing declared to be lawful by the P
coniiup L& vid hat 1 C y the Penal Code can
cons grounds for a civil action i.e., nothing declared lawful by the Penal Code can be a

2. Subject to the provisions of subsection (1), subsection (

} j : ! 1 (1), 2) saves all ivi
action, which existed before the passing of the Penal Code Law)and, in pa%:iocllllrlfrs f(s(r)ucrng;
for civil action in respect of offences not contained in the Penal Code but which’f%rme‘1
existed under the provisions of the Nigerian Criminal Code (Cap. 42) now repealed i IEy
as the Northern Region is concerned. e

6. Nothing in this Law or in the Penal Code shall affect the authoriiy
Contempt of court, of courts of record to punish a person summarily for the
serson cannot boffence cqnﬁmdonlydknlown as contempt of court ; but a

¢ 50 punished and also punished under th isi
of the Penal Code for the same act or om%ssion. © provisions

Repeal of Cap, 42, 7. The Criminal Code Ordinance. in f
(@) as it has effect as if it were a law enacted he Lesislat
Northern Region; and cted by the Legislature of the
(b) as it applies to the Northern Region, is hereby repealed.

1. A considerabl ber of offe oo,
. rable number of offences contained in the Nigerian Crimi
relate to those matters which are within the exclusive compet%nce of tﬂ?geﬁesﬁdfégggtggg

Criminal Code Ordinance (Cap. 42) in so f: i
by the LegierCiane N(or tﬁern )Region.ar as It was, or was deemed to be a law enacted

2. The Federal Legislature has repealed the remai imi
¢ nder of the Criminal C i
tal?ed l:e:(ia.ec:ZFsze gsgxetdule %11"1 pﬂéer;lce; ?o\_/ermlg matters exclusively withinatheoc%in}?gggléng?
! ature. 1his schedule is only used in the Northern Regi di
with the Schedule to the Penal Code Law, re laces letel coted Crin i Eeiher
Ordinance as the criminal law of the Re ,ionpSee Scor_np (5) of th Bealed Criminal Code
. v . by t
Region) Federal Provisions Ordinance, 19g60. (L.N. ;Icol.ozrlS (512 109f6t013(.3 Penal Code (Northern

1. SeeS. 49 (3) of the Third Schedule of the Ni erian (Constituti i
T g tit i
of 1960) and S. of the Sharia Court of Appeal L(aw(,nismliéj ?Ign})lo I\rl(cj)erl l6n 5”01%%%1)1’ 160 MNRLN. 12

SCHEDULE
CHAPTER I

GENERAL EXPLANATIONS AND DEFINITIONS

1. Every expression, which is explained in any part of this Penal Code,

Sense of expres- 1S used in every part of this Penal Code in conformity with

siononceexplained.  the explanation, unless the subject or sense of the context
otherwise requires. .

COMMENT
Pakistan Penal Code section 7.
Sudan Penal Code section 5.

2. The pronoun “he” and its derivatives are used of any person whether
Gender. male or female.

COMMENT
Pakistan Penal Code section 8.
Sudan Penal Code section 6.

3. Unless the contrary appears from the context, words importing

Number. the singular number include the plural number and words
importing the plural number include the singular number,
COMMENT

Pakistan Penal Code section 9.
Sudan Penal Code section 7.

4. The word “man” denotes a male human being of any age and the
word ““‘woman’ denotes a female human being of any age.

COMMENT

Pakistan Penal Code section 10.

Sudan Penal Code section 7.

(1) ‘of any age’. These words indicate that a male or female child will come within the
definitions of “man” or “woman” respectively. Thus a female child is a woman within the
meaning of s. 268, unless otherwise specifically provided to the contrary.

5. (1) The word “‘person’ includes any company or association or
Person. body of persons, whether incorporated or not.

(2) A child becomes a person when it has been born alive whether it
has breathed or not, and whether the umbilical cord is severed or not.

COMMENT

Man, woman,

Pakistan Penal Code section 11.

Sudan Penal Code section 9.

1. The word “person” includes both a natural person (a human being) and an artificial
person (e.g., a native authority or other corporation). The word is however frequently used
in the Code in a sense in which it is clear from the context that corporate bodies are not
included. (e.g., Chapter XVIII and sections 51, 52, 53, 65, 90, 100, 101, 108-110, 126, 127, 132,
156, 170, 192, 211, 213, 382, 387 and 388.)

-‘“
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2. The word ‘person’ has b i i i
tive s word gommunity. een held in India to include the Government as representa-

3. Under the Code, where it is physi i i imi
! physically impossible for a limited compan i
offences or where evidence of a particular intention is essential or where the c?nlyy L(Iliiohlrlnnm:
1S imprisonment, a company cannot be proceeded against, vP .

6. The words “the public” i
. ¢” include an i
e ublic any class or section of the
_ COMMENT
Pakistan Penal Code section 12.
Sudan Penal Code section 10.
;. T}}e bsection does not define “public”,
- “Public” refers not only to all persons within the Northern Regi
. . . . . e
?xfcrii?;;?r?;gltm gor using any lfartlcular place or any one of such pers%lr?sn ’aglclita?izotéosslgﬁ
ersons as may' ith :
o onate 1113 crsons ¢ ay'happen to be affected by the conduct with respect to which

7. The word “Magistrate” denotes a i
7. The w ‘Ma, magistrate und
gﬁg?g)au. ®e.7  Criminal Procedure. ® er the Coce of
See the Ma COMMENT 0)
Sce the Magistrates’ Courts th i
Criminal Procedure Code Law, Ig]g(;) r(NelrlIl I\I}:.g 1loln())lez;\6vé).1955 (No- 7 of 1955) and the
33 . ETIR] ..
8. “Court of Justice mpludes every civil or criminal court established
Court of Justice. Z}I; ;ny Ordinance or I:Daw or deemed to be so established
) i every person or body of persons exercising judici
] ! udic
glrllréctsfﬁ rflls ;h;al II\Ic:irthern RCeg1on by virtue of any Ordinanceg g)r in:\}
: : >0 nclude every Court Martial held in the Northe i
under the military law in force in the Northern Region. ™ Reglon
COMMENT

Pakistan Penal Code section 20.
Sudan Penal Code section 11.

“Court of Justice” does not
: mean here the place where justice is admini
y > mi
ﬁf&ﬁlﬁﬁﬁ?ﬁ’g ;Alkah:3 or C%u.rt President and members Jof the Court inmt?at:r:gnggétﬂé?‘
. When such pe i ini i i
they are not s Corsy op £o. Su persons are transacting merely administrative business,
e .. . .

Judgic'ial ggcciele%l_al proceedings™ includes any proceeding in the course of

ingd which it is lawful to take evidence on oath.

Sudan Penal Code section 12. COMMENT

This secti‘(‘)n does not define judicial proceedin S i ion i i ithi
E\?v?ﬁinf%ro& eJudmal Proceedings” admli)nis.tr.ativeg 6rhcslul:stie-311§$2i£ L?léﬁ?i}teievyhlgrun'tthe
0. persons cc‘):lductmg such enquiries to require that evidence i given oneolat};S
i S‘;mmre wordfs ‘hpléibhc servant” de_note a person falling under any
i ©_olbthe descriptions hereinafter following, that is to say—
every person appointed by the Government or the Government
of the Federation or of a Region while serving in the North:rn

1. Repealed by virtue of S. 8 of the Criminal Procedure Code Law, 1960 (N.R. No. 11 of 1960,

SECS. 6—10 DEFINITION OF PUBLIC SERVANT 15

Region or by any native, provincial, municipal or other local
authority and every person serving in the Northern Region ap-
pointed by a scrvant or agent of any such Government or autho-
rity for the performance fo public duties whether with cr without
remuneration or for the performance of a specific public duty
while performing that duty;

(b) cvery person not coming within the description set forth in para-

~ graph (a) who is in the service of the Government or of any native,
provincial, municipal or other local authority in a judicial or quasi-
judicial, executive, administrative or clerical capacity;

(¢) every commissioned officer of the Nigerian military forces or of
the military forces of Great Britain while serving in the Northern
Region;

() every assessor or other person assisting a Court of Justice or a
public servant excreising judicial or quasi-judicial functions, while
acting in that capacity;

(e) cvery arbitrator or other person to whom any cause or matter has
been referred for decision or report by any Court of Justice or by
any other competent public authority, while acting in that capaci-
ty;

every officer or other person not being a member who is appointed

to perform any duty in connection with the discharge of its func-

tions by any body forming part of the Legislature of the Region;

(g) every person who is in the service of any public corporation estab-

lished by any Ordinance or Law.

Explanation 1.—In this section public duties include duties to be
performed for the protection, preservation or promotion of the public
health, order, safety or convenience and duties to be performed for the
protection of the pecuniary interests of or for carrying on the work of the
Government or of any native, provincial, municipal or other local autho-
rity.
Explanation 2.—The expression “public servant” applies to every
person who is in actual occupation of the post of a public servant whatever
legal defect there may be in his right to hold such post.

(f)

COMMENT

cf. Pakistan Penal Code section 21.

Sudan Penal Code section 14.
and definition of “persons employed in the public service”—Criminal Code of Nigeria
(Cap. 42 Laws of Nigeria, 1958).

1. The definition covers not only employees of Government and Native Authorities but
also employees of public corporations such as the Northern Regional Development Cor-
potation or the Nigerian Broadcasting Corporation.

2. The definition includes temporary staff and also staff employed by public servants to
perform specific public duties, e.g., a person temporarily employed as a messenger by a
District Head to carry an official message to a Native Authority, but only whilst he is

carrying out the duties of a messenger.
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3. Offences which are common to public servants and other members of the com-
munity are punished under the general provisions of the Code, Offences, which can only be
committed by public servants are classed separately in Chapter X. Public servants are dealt
with more strictly than other persons for offences committed by them because they enjoy
privileges and possess power and authority.

4. The section is wider than the corresponding section of the Pakistan Penal Code, which
requires a public servant to be one who has to discharge some public duty. Paragraph (b) of
section 10 declares that any person in the ‘service’ of the authorities listed is a public servant.

11. The term “military forces” includes naval and air forces and the
Military  forces, term “military affairs™ includes affairs relating to naval
military affairs, and air forces and defences.

COMMENT
Sudan Penal Code section 15.
12. The words “moveable property” include corporal property of
Movable properyy, CVELY description except land and things attached to the
" earth or permanently fastencd to anything which is attached
to the carth.
COMMENT
Pakistan Penal Code section 22.
Sudan Penal Code section 16.
Corporeal property is property which may be perceived by the senses; the definition

therefore excludes all choses in action and obligations of all kinds, which are not so capable
of being perceived.

13. “Wrongful gain” is gain by unlawful means of property to which

Wrongful gain, the person gaining is not legally entitled.
14. “Wrongful loss” is the loss by unlawful means of property to which
Wrongfalloss, the person losing it is legally entitled.

15. A person is said to gain wron gfully when such person retains
Gaining wrong.  Wrongfully as well as when such person acquires w1rongf ul-
fully, losing wrong- 1y, and a person is said to lose wron gfully when such person
ully. is wrongfully kept out of any property as well as when such
berson is wrongfuily deprived of property.

COMMENT
Pakistan Penal Code section 23.
Sudan Penal Code section 17.

1. “Wrongful” is not defined but should be distinguished from “illegal” which is defined
in s. 29,

2. For cither wrongful loss or wrongful gain, property must be lost to the owner or the
owner must be wrongfully kept out of possession.

16. A person is said to do a thing ““dishonestly’” who does that thing
Dish with the intention of causing a wrongful gain to himself
ongstly. .
or another or of causing wrongfulloss to any other person.
COMMENT

Pakistan Penal Code section 24.
Sudan Penal Code section 18.

_ 1. “Dishonestly” is given a legal meaning. There must be an intention to cause wrongful
gain or wrongful loss to a person before an act is done dishonestly,

SECS. 11-19.) GENERAL EXPLANATIONS AND DEFINITIONS 17
2. Intention may frequently be presumed from the consequences of the act as a person is
presflmed to intend the natural consequences of his act.

is sai ing © ” “with intent to
. erson is said to do a thing frapdulept}y_ or “‘wi 1
17 Ap defraud” who does that thing with intent to deceive and

Fraudulently. by means of such deceit to obtain some advantage for
himself or another or to cause loss to any -other person.
COMMENT

Pakistan Penal Code se.ctio?925.

Sudan Penal Code section 19, ) § .

1. Whenever the words “fraud” or “intent to defraud” or “fraudulently” occur in the
definition of a crime at least two elements are essential : o

(i) deceit or intention to deceive or in some cases mere secrecy or concealment: an

(i) actual injury or risk of possible injury by means of the deceit.

od test is found in the question: . )

]%iéx t]gng author of the deccit derive any advantage fr9n1 it which he could nlot hfve hacé
if the truth had been known ? If so, there was in all probability an equivalent loss to som
one else and, if so, fraud.

18. A person is said to have ‘‘reason to believe” a thing if he has suffi-
Reason fo believe. cient cause to believe that thing but not otherwise.

COMMENT
Pakistan Peral Codc section 26.
Sudan Penal Code section 20. ] i sequence or
is sai “li i ain con
. (1) An act is said to be “likely to have a cer
1. (0 to cause a certain effect if the occurrence of that cons?-
Likely, probable.  guence or effect would cause no surprise to a reasonable

man.

is sai f an act if the
neffect is said to be a probable consequence o 4
occglzr)reﬁ‘ce of that consequence would be considered by a reasonable man

to be the nawural and normal effect of the act.

COMMENT
Sudan Penal Code section 20A. o
“likely” tion is introduced
1 Code defines the word ““likely bppause a distinci I

betgggnstﬁg?ofgs €‘i‘probable” and “likely” in the degpmonpof rr;tgdgg (S;elgrsee%téosr]x-1 3};18(112{
Code and note section 300 of the Pakistan Penal Code w. fs-
iﬁlectslggalrsl (l;re;vill). Section 221 of the Northern ngerlaln.PcnaltCode. re:ﬁ:enfa&eo?]ﬁiﬁi cdige

incti ition i f fundamental importance in i
tinction. Its clear definition is thz;refore o e e o i

ly shown to have known that death w ya
because where the doer of an act is merely sh oW, that death was only a fikely
i ly be convicted under section of culp

e O e B e Nigerian Penal Code enacts the Sudan

isha i For this reason the Northern Nigerian P the St
B e dea’t’h. 1 ts the section with a definition of “probable.” A “pro-
definition of “likely” and supplements 1 ey

i tain to be the result of an act than a y
bable” consequence is one which is more cer i D e by e St
i onstructive intention can more readily be inferred by nce oi the
For&lﬂs rrgﬁz%?e%’cmdicial interpretation of the Suden Penal Code introduced t'hlih dlstlpcd
ggxﬁ intg the lavs; of homicide on the ground that gle greater degree of c;:ﬁéa;r;;y t:;lbleecg:lléle
f his act, if that consequence was -
of a person &8 &2 th? osition Of 3 nal here death was caused. If, however, the
justi the imposition of a death penalty where de C s

ggg?::ﬁiﬁscgﬁ;fd hiseact gould only be described as “likely”, the additional element of doubt
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gézglug;d a court frogltﬁonstrgigg that the intestion of the doer of the act was to cause the
a person and the punishment for culpable homici i
more appropriate to the circunistances. P cide not amounting to murder was

Pw%g.tyvghgox:_ prope}‘ty is in the possession of a person’s wife, clerk of
session of wife, clerk  SC1 VA1t ON account of that person, it is in that person’s
or Seg?\?t./ ~ Possession within the meaning of this Pena] Code
sior lr{)ttgéaggga:ﬂé gfgrso;; e;(nployed temporarily or on a particular occa-

; Y of a clerk or serv is ¢ r ithin th
meaning of oty of ervant, is a clerk or servant within the
Pakistan Penal Code section 27, COMMENT
_?_ﬁgian Penal Code section 21.
) 1s section is intended to make clear that the distinction i i
Siono s seol f B 1stmction in English | C o -
vlaox;]t "{/nhdat gﬁiﬁdg _does not apply to property kept in the custogdy z)faawv&?if"éwsl?rk %c;ssses
ont. o aaclerli lgrte;’é)_retetz ?s mere “custody™ in English law is “possession” under tliir;
oD rvant holds for his master or on his account is in the master’s
21. A person is sj';id. to “counterf eil” who causes one thing to resemble
g?;cttisl él]mgt{ntendmg by means of that resemblance to
) e decepti ingi i i i
will thereby be becise] ption or knowing it to be likely that deception
Explanation’] —Tt is n i
—It1s not ess rfeiti
ce shauld ] ential to counterfeiting that the resemblan-
Ex, 11 — {
thine eﬂg’ﬁféi’éé}n b\gggg ii gaerlsotrf1 causes one thing to resemble another
t ucti that a person might be decejyv
it shall be presumed untj i at the person o ereb
until the contrary is proved. t} o’
the ol thing v med Y 1s proved, that the person so causin
mble the other th d :
blance to meee ] ing intended by means of that resem-
! ise deception or k i be i [ i i I«
thereby beaise d D or knew itto belikely that deception would

Counterfeit.

. C
Pakistan Penal Code section 28. OMMENT
fu%ﬂ Penal Code section 2.
- Ine word “counterfeit” occurs in the Code in Chapter XX which deals with forgery

Noxétht;rn‘ Nigerian Pena! Code, ()
- 1t 15 not necessary under this definitio i
) nd n that the thin i
zi:(?lf; ﬁ;;;(r)%cli(u&tézg c}))t; (t)lg; g;x.gx?al gounterfeite.d noris it neces%aig‘igt:ggget%;th glgc(:ice%iizg
Aoalyto sufﬁcien.t . ntention to practise deception by causing one thing to resemble
22. (X4 e 29
The worSUbévt;lgélgt denotes any marks made upon paper or other
¢ 1o express words or idea. and ; Tud
made by printing, litho hoto g, engairks
, graphy, plotography, engravi
. ) n
writing intendedatnybOther pro‘cess., and the word “document”’ siggniﬁes ix? y
’ . 0 be used or which may be used as evide ;
xpressed thereby. fee ofthe matter

Writing,  docu.
ment.

1. See Chapter XXXI of th i
No. 23 o S of the Penal Code (Northorn Region) Federu] Provisions Ordinance, 1960 (LN

SECS. 20—26) GENERAL EXPLANATIONS AND DEFINITIONS 19

COMMENT

Pakistan Penal Code section 29.
Sudan Penal Code section 23.
23. The words “document of title denote a document which is or
e, burportstobea document whereby a legal right is created,
Document of tifle. o\ tended, transferred, restricted, extinguished or released,
or whereby the existence or the extinction of a legal right is acknow-

ledged orestablished.
COMMENT

Pakistan Penal Code section 30.
Sudan Penal Code section 24.
1. The Pakistan Penal Code prefers the words “valuable security”* to denote the special

class of documents which create or extinguish legal rights.

2. The words “purports to be” are included in the definiticn since otherwise any forged
document, if the forgery was admitted. or any document not properly executed and on which
uo order could be passed in a civil action, could not be called a “document of title.”

3. “Document of title” refers to the original document and not to a copy.

24. In every part of this Penal Code, except where a contrary intention

Words referting - appears from the context, words which refer to acts done
to acts include . [T
extend also to illegal omissions.

illegal omissions.
COMMENT

Pakistan Penal Code section 32.

Sudan Penal Code section 25.
“Omission” is here used in the sense of intentional non-doing. The intention of the

section is to make punishable illegal omissions which have caused and which were intended
to cause injury in the same manner as the Code punishes illegal acts.

25. The word “act” denotes a series of acts as well as a single act : and
the word “omission” denotes a series of omissions as well

Act, omission as a single omission.

COMMENT
Pakistan Penal Code section 33.
Sudan Penal Code section 26.
26. Wherever the causing of a certain effect or an attempt to cause
Efiect  causea  that effect by an act or by an omission is an offence, it is
partly by act and to be understood that the causing of the effect or the
partly by omission.  attempt to cause that effect partly by an act and partly by

an omission is the same offence.
COMMENT

Pakistan Penal Code section 36.
Sudan Penal Code section 27.
ILLUSTRATION (in Pakistan Penal Code)
A intentionally causes Z’s death, partly by illegally omitting to give Z food, and partly by
beating Z. A has committed culpable homicide punishable with death,
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27. A person is said to cause an effect “voluntarily™ when he causes
. it by means whereby he intended to cause it or by means
Voluntarily. . . .
which, at the time of employing those means, he knew or
had reason to believe to be likely to cause it.

ILLUSTRATION
A sets fire by night to an inhabited house for the purpose of facilitating a robbery and
thus causes the death of a person in the house. Here, A may not have intended to cause death
and may even be sorry that death has been caused by his act; yet, if he knew that he was
likely to cause death, he has caused death voluntarily.

COMMENT
Pakistan Penal Code section 39.
Sudan Penal Code section 28.

1. The Code makes no distinction between cases in which a man causes an effect inten-
tionally and cases in which he causes it knowingly or having reason to believe that he is likely
to cause it. If the effect is a probable consequence of the means used by him he causesit
“voluntarily” whether he really intended to cause it or not.

2. “Voluntarily’ as here defired is akin tz “wilfully™ as uscd iu English law.

28. Except where otherwise appears from the context, the word
Offence, “offence” includes an offence under any iaw for the time
being in force.

COMMENT
Pakistan Penal Code section 40,

Sudan Penal Code section 29,

29. Everything which is prohibited by law and which is an offence or
liegal. wllllich 1furnishes ground for a civil action is said to be
“i ega ")9

. COMMENT
Pakistan Penal Code section 43,

Sudan Penal Code scction 30 (@).

The meaning of “illegal” is very wide in that it includes :

() all offences;

(if) everything prohibited by law; and

(i) everything which furnishes ground for a civil action;
€.8., a tort or breach of contract.

30. A person is said to be “legal bound to do” not only whatever he

Legally bound o bound by law to do but also everything the omission to

do. v Pound o do which by him is an offence or furnishes ground for a
civil action.

COMMENT
Pakistan Penal Code section 43,

Sudan Penal Code section 30 ).

31. The word ““injury” denotes any haim whatever illegally caused
Injury. to any person, in body, mind, reputation, or property.

COMMENT
Pakistan Penal Code section 44.

Sudan Penal Code sectjon 31.
“injury” is an act contrary to law and includes any tort.
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32. The words “life” and ““death” denote the life or death of'a human
Life, death. being unless it otherwise appears fiom the context.

COMMENT

Pakistan Penal Code sections 45-46,
Sudan Penal Code section 32. '
33. The word “animal” does not include a human being.
Animal,
COMMENT
Sudan Penal Code section 33.
34. The word ‘“‘vessel” denotes anything made fc?r the conveyance
Vessels. by water of human beings or of properly.
COMMENT
Pakistan Penal Code section 48.
Sudan Penal Code section 24, B .
“year” or the word “‘month™ is used, it is to
> Whereveget }&icira?sr&oc}{ iiat the year or the month is to be reckoned
Year, month. according to the Gregorian calendar.

COMMENT
Pakistan Penal Code section 49.

Sudan Penal Code section 35. ' . o ]
The Pakistan Penal Code expresses the intention of the section in more lc‘:lccgilay lan
guage by using the words “British calendar” in preference to “Gregorian” cale .

” incl i bstituted by
rd “oath” includes a solemn affirmation su
36. The wo \aw for an oath, and any declaration required or autho-

Oath. rised by law to be made before a public servant or to bz
used for the purpose of proof, whether in a Court of Justice or not.
COMMENT

Pakistan Penal Code section 51.

Sudan Penal Code section 36. N

Aun oath and a solemn affirmation are equated for the purpose of the definition of false
evidence in section 156 of the Code.

37. Nothing is said to be done or believed in good faith which is done
Good faith. or believed without due care and attention.

COMMENT
Pakistan Penal Code section 52.
Sudan Penal Code section 37. ' - .
uThe section merely states that an act is only'done in good faith if it is doll_lc r\lv;;h %gg

. d attention. Abscnce of good faith here involves carelessness or neglige ice. The
ostio afhonest' does not arise in this section and the definition differs mate;'lla y K)ct
(tll;leegé%rrlﬁ(t)ion of goy0u faith found in English law at section 90 of the Bills of Exchange Act,
2. H 3 11199 B . . .
1882 The degree of care required to constitute good faith wﬂl_vzgy with the circum
stanées. The greater the danger of injury, the greater the caution required.
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38. Such grave and sudden provocation as under any section of this
Provocation Penal Code modifies the nature of an offence or mitigates
' the penalty which may be inflicted shall not be deemed
to include—

(i) provocation sought or voluntarily provoked by the offender as

an excuse for committing an offence;

(ii) provocation given by anything done in obedience to the law or
by a public servant in the lawful exercise of the powers of such
public servant;

(iif) provocation given by anything done in the lawful exercise of
the right of private defence.

ILLUSTRATIONS

(a) A is lawfully arrested by Z, a police officer. A excited to sudden and violent passion
by the arrest kills Z. A is not protected by subsection (1) of section 222,

(b) A appears as a witness before Z, a Magistrate, Z says that he does not believe a word
of A’s evidence. A provoked thereby causes hurt to Z. He is punishable under section 246
and net under section 244,

(¢) A attempts to pull Z’s nose. Z in self defence lays hold of A. A provoked thereby
attacks Z and causes him grievous hurt. A is punishable under section 247 and not under

section 243.
COMMENT

Sudan Penal Code section 38.

This definition appears in section 300 of the Pakistan Penal Code. Its intention is to limit
the possibility of an accused person successfully raising the defence of grave and sudden
provocation if the provocation given to the accused falls within the three kinds detailed in
the section. See Comment to section 222,

39. A consent is not such a consent as is intended by any section of
Invalid consents, this Penal Code, if the consent is given—

(@) by a person under fear of injury, or under a misconception of
fact, and if the person doing the act knows, or has reason to
believe, that the consent was given in consequence of such fear or
misconception; or

{b) by a person who, from unsoundness of mind or intoxication, is
unable to understand the nature and consequence of that to which
he gives his consent; or

(¢) by a person who is under fourteen years of age.

COMMENT

Pakistan Penal Code section 90.

Sudan Penal Code section 39.

1. This section does not define consent but describes what is not consent. Consent is an
act of reason and involves a presumptior that the person giving a consent has weighed up
the pros and cons of the matter to which he has consented.

2. A consent under the Code must not be obtained by force, fraud or misrepresentation.

3. The object of paragraphs () and (c) is to give protection to persons who by reason of
immaturity or mental incapacity are not deemed to be capable of giving a real consent.
Consent in this context refers to consent given in matters involviag the law of crime and
must be distinguished from the age of consent in civil matters, which varies considerably
from country to country, .g., at moslem law consent in a civil matter requires that the per-
son consenting should have attained the age of eighteen years.
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n cases of rape (section 282). A girl
ntercourse. Additionally the section
ent consent of the woman

SECS. 38—42

4. This section is important in considcringtconscuntiti

. ent to sexua
or fourteen years of age cannot consent to 1 s
Sqfillllr;ily protect a man from a charge of rape if he has the intellig

whatever her age.
PRACTICE
Evidenice.—The onus of proving consent is on the accused. e
b m 1 -
40. A person is said to “harbour ’ ano&herc epgrrs‘?/rkll gviléos e}clafi Itltg e
or intends to commit an oifenc ho 18 o gy
Harbour: arrest when he supplies that other W11£h ()SI:S}:t;aﬁce d:
drink, money, clothes, arms, ammunition, ot means o € ,
b A - "
assists that other in any way 10 evade arrest.

COMMENT
Pakistan Penal Code section 52A.

Sudan Penal Code section 40.

i an offence. it is a definiti
‘This section does not create an offence. 1t is & ) v o per
oﬁcflgébiss e(feﬁ?led in section 167 which introduces the necessary ingredient that p

imi to have known
son can be convicted of harbouring as a criminal offence he mustmbift:gotv’;nthe L on har-
or to have had reason to believe that an offence has been com

boured.
41. The word “Government™ means the Government o

Governmen Reg'on 1
; 1 . " Veﬂlment Other

t I ent mean an DO i .
42. The words foreign government y goV ot
than any govemment within the Federation of Nigetla,
Foreign govern-

ol ; Tt
i i - of any British
ment. the government of the United Kingdom or 01

possession or part thereof.

on of the word “harbour”. The

£ the Northern

Government of Northern Wigeria.

1., Nowmore commonly known as the




CHAPTER Ii

CRIMINAL RESPONSIBILITY

43. A person is presumed, unl i
, ess the contrary is proved, to h
! t , ave
. dcg,mon know- knowledge of any material fact if such faﬁ:t is a matter of
ge. common knowledge.

COMMENT
Sudan Penal Code section 43,

44. A person who does an act in a state of i ication i
i ntoxication
Presumption  of  {o have the same knowledge as he would ha\I/Se %ﬁ;ﬁﬂ?ﬁg

knowledge of an . .
intoxicated person. had not been intoxicated.

COMMENT
Sudan Penal Code section 42,
This section is intended to make clear that volunt ication i
is & ] d to mak ary intoxication is n
commission of a crime. It is a species of madness for which the person is h?n:st?? i(e) %ignt'nhee

“Let him who sins in drink be punished when sober”
m W r r”’. See i i
deals with involuntary intoxication. the comment (0 section 51, which

45, Nothing is an offence which is done by any person who is Jjustified

. by law, or who b i
Act donz by per- ) y reason of a mistake of fact and not b
son bound or justi- reason of a mistake of law, in good fai i Lot By
. . s 1t
tied by law. to be justified by law in doing it.g h believes himself

(a) A, an officer of a Court of J e being orcans
» an otncer of a Court of Justice being ordered by that
due(g)n%ujry b%hevmg Z tohbe Y, arrests Z. A has commit{ed nocooélerrgctg arrest Y and after
,3ees £ commit what appears to A to be culpable homicide, A in i
best of his judgment exerted in good faith of the power which the Ia'wAgx}irletsh&ejﬁmse o lhe
arresting murderers seizes Z in order to bring him before the proper authoritgzrsgni()f
committed no offence, though it may turn out that Z was acting in self defence ' °

) CO
Pakistan Pena! Code section 79. MMENT
ISudan Penal Code section 44,
- An accused person cannot allege generally that he had i
specially hscused ! ad a good motive : he must allege
fgith. y as empowered by law to act in the matter and that he had so acted in gogd

fact;r _tro be qofnsidered in mitigation of punishment.

- Lo satisty a court of good faith, an accused must sh h vi
with due care and attention, and that 1 gt he f¢ted advisedly and
o due care and at he had reasonable ground for believing that he ought

46. Nothing_isd an offence which is done by a person when acting
Act of Court of A% icially as a Court of Justice or as a member of a Court

e, of Justice in the exercise of any power which i hi
( ] ¢ ich is
In good faith he believes to be given to him by la\sr vhieh
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COMMENT
Pakistan Penal Code scction 77.

Sudan Penal Code section 45.
1. The section protects a Judge, Alkali, Magistrate, President or member of a Court

of Justicc when acting judicially. It does not protect 2 Justicc of the Peace. Both in English
law and by Indian interpretation of the Indian Penai Ccde, a Judge, elc., is entitled to the
protection of this scction for his judicia! acts whether in court or in chambers,

2. “Judicial acts” may extend beyond the administration of justice in court and may
include the discharge of any duties by a judge when he is required to direct his mind to
determine what is fair and just in the matter before him.

47. Nothing which is done in pursuance of or which is warranted by

Act done pur- the judgment or order ofa Court of Justice, if done whilst
suant to the juds-  oyich judgment or order remains in force, is an offence,

t or order of : . P
Court.” 5 ° notwithstanding that the Court may have had no jurisdic-

tion to pass such judgment or order, provided the person doing the act in
good faith believes that the Court had such jurisdiction.
COMMENT

Pakistan Penal Code section 77.

Sudan Penal Code section 46.

1. This section is designed to protect officers acting under the authority of a judgment
or order of a Court of Justice.

2. An officer is protected under this section if he carries out the order of a court which
has, in fact, no jurisdiction to pass the order providing always that he believed that the court
had jurisdiction. (Comparc section 46, where the Judge must be acting within his jurisdic-

tion).
48. Nothing is an offence which is done by accident or misfortune
. and without any criminal intention or knowledge in the
2 Decident in doing - course of doing a Jawful act in a lawful manner by lawful
means and with proper care and caution.’

COMMENT

Pakistan Penal Code section 80.

Sudan Penal Code section 47.

1. Illustration in the Pakistan Penal Code reads :

“A is at work with an axe; the head flies off and kills a man who is standing by. Here, if
there was no negligence on the part of A, his act is excusable and not an offence.”

2. Stephen’s Digest of Criminal Law gives further illustrations :

(i) A schoolmaster corrects a scholar in a manner not intended or likely to injure him,

The scholar dies. Such a death is accidental.

(if) A takes up a gun, not knowing whether it is loaded or not, points it in play at B and
pulls the trigger. B is shot dead. Such a death is not accidental. If A had reason to
believe that the gun was unloaded, the dcath would have been accidental but in this
example he did not know whether the gun was loaded or not and had not shown
proper care and caution.

3. An accident is something which happens outside the ordinary course of events. An
effect is accidental when the act by which it is caused is not done with the intention of caus-
ing it and when its occurrence is so uncxpected that a person of ordinary prudence would
not be expected to take reasonable precautions against such an occurrence.

4. The act leading to the accident must be a lawful act done in a lawful manner. In the
case of Abdulbaki v. Katsina Native Authority (1961 N.N.C.N. 12) a person was killed
whilst engaged in an unlawful fight. The High Court held on appeal that the defence of acci-
dent was not open to the appellant unless he could show that he acted in the lawful exercise

of his right of private defence.
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49. (1) Nothing is an offence by reason of any injury which it may

Actlikely to cause | S2US€ OF be intencf.cd by the doe_r to cause or be known

injury, but_done by the doer to be likely tc cause, if it be done without any

gﬁl‘%‘gdcltglg‘l’;\lsgt criminal intention to cause injury and in good fzith for

other injury or to the purpose of preventing or avoiding other injury to

j‘iifécdﬁt persen - person or property or of benefiting the person to whom
' injury is or may be caused :

Provided—

(/) that, having regard to all the circumstances of the case, the doing

of the thing was reasonable: and

(i) that, where the circumstances so required, the thing is done with

reasonable care and skill.

(2) This section shall not apply to the intentional causing of death or
to the attempting to cause death jn order to prevent or avoid mjury to
property only except as is provided for in seclion 66,

(3) The death of a person shall under no circumstances be decmed
to be for the benefit of that person.

(4) Mere pecuniary benefit is not benefit within the meaning of this
section.

' ILLUSTRATIONS )

(a) A passenger train travelling at a high speed is approaching a stationary passenger
train upon the same line of rails. A railway employee, as the only mcans of preventing a
collision which would probably involve the lives of many passengers, switches the moving
train into a siding. The employee is not guilty of an offencc if in all the circumstances his act

was reasonable, although a fatal though less serious accident will probably result and a
fatal accident in fact occurs,

(b Aina great fire pulls down houses in order 1o prevest the conflagration from spread-
ing. He does this with the intention in good faith of saving human life or property. Here,
if it s found that in the circumstances A’s act was reasonable, A is not guilty of an offence,

(¢} () A asurgeon knowing that a particular operation is likely to cause the death of
Z, who suffers from a painful complaint, but not inicnding lo cause Z’s death
and intending in good faith Z’s benefit performs that operation, Z dies in con-
sequencc of the operation. If the operation is onc which in all the circumstances
it was rcasonable for A to perform and it is performed with reasonable care
and skill, A has committed no offence.

(é) If through drunkenness the operation is performed unskilfully A is not pro-
tected by this section.

(é7) Whether Z (or some competent person on his behalf) has conscnted (o the
operation or not, is a material circumstance in judging whether it was reason-
able to perform the operation.

(d) Z is seized by a crocodile. A fires at the crocodile not intending to kill Z and in good
faith intending Z’s benefit. In fact A kills Z. A has committed no offence.

COMMENT

Pakistan Penal Code section 81.

Sudan Penal Code section 48.

1. Section 48 of the Sudan Penal Code is much fuller than the corresponding section in
the Pakistan Penal Code and is reproduced in this Code. h
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2. It is a question of fact in such a case whcthcr the harm to be preven_ted or avoxdt;d w§s
of such a nature and sol\inlnninent as (tjo JlLLstlfy or excuse the risk of doing an act with the
c :dg it was likely to causc decath.
knofk"rc}ﬁacstg:atgon does notyjustify a person who intentionally causes harm. If, however, a

erson causes harm without any crim_ingl intention and merely with [hq knowledge that it is
likely to injure, he will not be held eriminally liable for the result, provided that the act was
done in good faith to prevent harm 10 person Of property.

4. This section in no way deals with civil liability.

“ nting other injury to person or property.”

§fhe 1c’;;iegvienal a%lhors of JtheyCofe quoted Bentham as their authority in saying that three
essential points must be established 1o gain the protection of this section :

(i) the certainty of the evil to be avoided; -
(i) the impossibility of avoiding the evil by any other means less dangerous; an
(i) the certain efficacy of the means gmployed. ] ) )

6. In English taw, the defence of necessity was ruled out in such circumstances in the
celebrated case of R. v Dudley and Stephens, (1884) 14 Q.B.D. 273 where two shipwrecked
sailors sought to justify the killing and eating of the cabin boy on the grounds that had they
not done so all three would have dicd of starvation. 1t was held in this case that there was
not proof of such necessity as could justify the accused in killing the boy. A fortiori, it is
provided in subsection (2) that the intentional cuusing of death to save property is not justi-
ficd save as is provided by the right of self defence of property in section 66.

Act of child. 50. No act is an offence which is done—

(a) by a child under seven years of age; or

(b) by a child above seven years of age but under twelve years of age
who has not attained sufficient maturity of understanding to judge
the nature and consequence of such act.

. COMMENT
Pakistan Penal Code sections 82 and 83.

Sudan Penal Code section 49. .
1. If the accused is a child under seven years of age, proof of the fact of age constitutes

an absolute defence. A child of under seven years of age is incapable of distinguishing right
from wrong and cannot therefore form an intention to commit a crime. ]

2. Paragraph (b) of the section extends the protection against criminal prosecution
afforded to infants by allowing a further period between the ages of seven and twelve years
during which it can be shown that a child accused of a criminal act had not reached a stand-
ard of maturity sufficient to justify a court in convicting him. )

3. Immaturity under paragraph (b) must be specially pleaded and proved in the same
way as unsoundness of mind is pleaded. It is up to a court to make a finding on this issue if it
is raised in defence.

. ra41.S e&’ﬁég trying a case involving a child, the court should bear in mind the provisions of
the Children and Young Persons Law (N.R. No. 28 of 1958).

51. Nothing is an offence which is done by a person who, at the time
Act of a person Of doing it, by reason of unsoundness of mind, is incapable
of unsound mind. of knowing the nature of the act, or that he is doing what

is either wrong or contrary to law.
COMMENT

Pakistan Penal Code sqctiosno %4)
1 Code section a). ) . ' .
?uq?l?epg?:visigng of this scction are substantially the same as those laid down in English

law in M’ Naghton’s case (1843) 4 St. Tr. (N.S.) 847.
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2. The section provides th; i
at a person who is, by rcason of i
4 : 3 & unsoundne ! ¥
;/;lr::;; 11"(31(111 exfrcmng control of his own conduc’:t and deprived of the pg,;se;) f)fmmd,' e a
ational ﬁimigr?;rm oni the moral c)}al‘ucgcr of his actions cannot be held legally refassm‘%la
oraas erfm altﬁgﬁiiqgalrzlcisgtfi}iz acttlons. Pf’rﬁtectiou is given by ihis section Lo dgﬂngmg
10, g are of the naturc of hj ally i i
Whe31he% ihe acé Vot wrons o ompeamure o Is act, was mentally incapable of knowing
- To establish a defence of insanity ; !
3 Mty 1t must be clearly proved that at the ¢
g;ltntgﬁ (t)hﬁna(;:‘; tgfea;::?sed w:(xjs sufflqnngffi'lom a defect of reason from diseq?é%?éﬁg glfmcgr;l(;
not ur¢ and quality of his act or that what he w ing
> ! d as d
cou;t 1; cog;err}qd only with the state of mind of the accused at the Limg 1(1)1fg tr;,: Zg\t/rong. The
o ac;:ordgnce(iv ixtrllls?lrllétgfpitc it'}llle t;g](‘e ((I)F the trial gives rise to a different issue to be aealt with
i al procedure provided in section 320 of the Criminal Procedure
5. The insanity pleaded can b
' nsan e temporary o tak
msa6ne l;Ielus]l(on in the case of a person oIl)herw}ilse ga%eermanent. 1t can fake the form of an
- Drunkenness cannot ed as ¢ : i i
5 ot be pleaded as a form of temporary mnsanity. Sec sections 4+ and
7. The court must determin
LT cou e whether or not the accused was icious at the t
of domg the uct that the act compluined of was onc which he ou\)\'dd ot to G 'LLL hich e
o the e tha 20t not to do or which was
8. The section brings o istincti
gs out the distinction between medic: i
. > > the edical and legal insan; 4
eith}:: rbz}((:)(;glsllde\ﬁgnmedxcally insane but yet know the nature of his acci andst}?al:yt'h? 1mta_g
Fither mora nyOt ther%fgﬁeitl)llz'tci ]z(lry t(z luw._Al;nedical certificate to the effect that a mfn 11;
t ¢ automatically the protection of this sectj ’
. ¢ z ction.
al gatﬂ?onl}fﬁlen:g oef E’h; words “the nature of the act” is not restricted to?ﬂe purely physi-
being. e of the ac l’if .;,B OWINg to temporary insanity believes that a determined atll')l 1y :
being e on his Aflth)(l) lzllgfﬁlil men.1 A thereupon kills a defenceless man B by stai)(l;i\nlé
in the ach. may have appreciated that Iic was killj v i
not appreciate the nature of the act vithin the meaning of this sectio]fllumg @ man B, he did

_ PRACTICE
1. For action to be taken b ndi
] a i Yy a court on findin C i
ot y : ) lnding a person mental] c
s llll‘t):nl 1'13n é) glfli}lsecgg;?:l?gfl gﬁ)cedutrfICOd% Similarly where a court ﬁl};dgnf i)é?acﬁlle;fs ls;s
! ie act the subje af o
chagtelr:)g(VI oF the Crmie, s act the Cojggt of the complaint, the court should refer to
- Lvidence.—Where a plea of insanity is ra:
! £ Y 1s raised, a court has to consider -

() Has the accused established that, at the time of committjx;]Sl?}?r.

@ Iténjound mind ? If he fails to do this, his plea fails  fhe act he was of
thatletl?gc;lrslfd hads estabhshgd that he was of unsound mind, has he established
requi1'emen;s()glfl t}r.llcss of mind was of a degrec or nature to satisfy one olfs tﬁ
Feduirements of ehsectxon, Lc., was he incapable of knowing the nature fh'e

(i) Br of ka e\;lll)rfl:gtt at wlhat he was doing was WIong or contrary to law "O B

T1s 1s relevant in deciding insanit ical o
I anity. Reports
;g?:;lfler;mdmafl ilondmon of the accused should be adn}:ittcd (;fs I;lvci((iilecal o lcers
Saeo rﬁlc Ind of the accused at the time when he was inspected by thencexf b
s o girolgag/ also be asked whether particular facts, assumed to bel?r'u are,
i is opin acéuyrgptoms of insanity. He may give an opinion as (o the ste’taref
thand ofan. subj?:ct %efrst% Eut nc{t asto the accused’s criminal responsibili?yefgr
the ac omplaint. That is a matter for the decision of the

(iv) To assist the court in reachi isi

S i Ing a decision on a question of ; i i
tr}ellgtl{gg to the physical and mental history of anqaccused ggrlsjzsl??sltl}', ,lcverythmg
personssev?t’hmt on(liy evidence of medical officers, but evidence of rgle\t/?m. -
persons » fe_vﬂery lay knowlec{ge of the accuscd is admissible in ¢ .a.kl)ves o
o Plea ol insanity, as also is evidence of the conduct of th cused cho

etore or at the time or shortly after the committing of the Oﬂgerzllggused shortly
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52. Nothing is an offence which is done by a person who, at the time
of doing it, is, by reason of intoxication caused by some-
thing administered to him without his knowledge or
against his will, incapable of knowing the nature of the
act, or that he is doing what is either wrong, or contrary to law.

COMMENT

Involuntary in-
toxication.

Pakistan Penal Code section 85.

Sudan Penal Code section 50 (b).
1. The Code excuscs from the general rule laid down in section 44 a person who is

madc drunk by the trick or fraud of another or by any other means without the person’s

knowledge or against his will.
2. The scction gives the same protection to a person involuntarily drunk as is extended

to a person of unsound mind by section 51. The term “involuntary drunkenness™ is limited
to drunkenness induced in a person without his knowledge or against his will. Whether a
person is drunk voluntarily or involuntarily is a question of fact to be determined by the
court.

53. (1) No act is an offence by reason of the injury it has caused to
the person or property of any person who, being above
srievous hurt done  Lhe age of eighteen years, has voluntarily and with under-
by consent. standing given his consent express or implied to that act.

(2) This section shall not apply to acts which are likely to cause death
or grievous hurt, nor to acts which constitute offences independently of
any injury which they are capable of causing to the person who has given

his consent or to his property.

Act not intended
to causc death or

COMMENT

Pakistan Penal Code section 87.

Sudan Penal Code section 51.

ILLUSTRATION (from the Pakistan Penal Code)

A and Z agree to box each other for amusement. This agreement implies the consent
ol each to suffer any harm which, in the course of such boxing, may be caused without foul
play. If A, while playing fairly, hurts Z, A commits no offence.

1. The rule in this section rests on two propositions :

(i) every person is the best judge of his own interest; and

(i) no man will consent to what he thinks hurtful to himself.

2. The age of consent in this scction is fixed at 18 years that being the age recognised as
the age of maturity in moslem law.

3. Any hurt short of grievous hurt (see section 241) may be caused with intention but the
causing of death or grievous hurt is not excusable if such injury was intended or known to be
likely. In other words, the court must look to the intention or constructive intention which
motivated the act causing hurt and not to the degree of harm caused. For example a person
may kill another in a boxing match arranged by consent of the parties thereto but he will not
be criminally liable unless he struck a biow intending to kill his opponent or knowing that he

was likely to kill him.
4. The section affords protection to a person causing damage to the property of another

with that other’s consent.
5. The scction does not protect a person from criminal liability for acts which constitute

an offence independently of any injury which they are capable of causing to the person who
has given his consent. In this respect the section follows the Sudan precedent and is wider

than the Pakistan section.
6. The consent required in this section need not be express : it may be implied or inferred

by conduct.
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54. Nothing, which is not intended to cause death, is an offence by
Act not intended €201 Of any harm which it may cause, or be intended by
to cause death done  the doer to cause, or be known by the doer to be likely to
by onent for  cauge, to any person for whose benefit it is done in ¢ood
a person’s benefit. . . . =)
i faith, and who has given a consent, whether express or
implied, to suffer that harm, or to take the risk of that harm.
COMMENT
Pakistan Penal Code section 88.
JLLUSTRATION (from the Pakistan Penal Codc)
A, a doctor, knowing that a particular operation is likely to cause the death of Z, who
suffers from a painful disease, but not intending to cause Z's death, and intending, in good

faith, Z's benefit, performs that operation on Z, with Z’s consent. A has committed no
offence.

1. No consent can justify the intentional causing of death. This section makes the un-
intentional causing of death or grievous hurt justifiable in the circumstance prescribed, The
act must have been intended to be beneficial and must have been done in good faith. The
most common application of the section is to an operation performed by a surgeon.

2. The section gives a greater latitude to a person working for the bencfit of another
than to one who inflicts any harm in sport or play (see section 53). A person is not, how-
ever, entitled to perform an act, however beneficial, foreibly upon the person of another :
consent either express or implied is necessary.

3. Want of care and attention may be relevant in assessing the good faith of the person
performing the act.

55. (1) Nothing is an offence which does not amount to the infliction of
Chgggﬁgiﬂsemg{ grievous hurt upon any person and which is done—
or wite.

(a) by a parent or guardian for the purpose of correcting his child or

ward such child or ward being under eighteen years of age; or

(b) by a schoolmaster for the burpose of correcting a child under

sixteen years of age entrusted to his charge; or

(c) by a master for the purpose of correcting his servant or apprentice

such servant or apprentice being under eighteen years of age; or

(d) by a husband for the purpose of correcting his wife such husband

and wife being subject to any native law or custom in which such
correction is recognised as lawful,

(2) No correction is justifiable which is unreasonable in kind or in
degree, regard being had to the age and physical and mental condition of
the person on whom it is inflicted; and no correction is justifiable in the
case of a person who, by reason of tender years or otherwise, is incapable
of understanding the purpose for which it is inflicted, !

COMMENT
Nigeria Criminal Code (Cap. 42) section 295.

1. S. 89 of the Pakistan Penal Code contains a similar, though wider, provision. S. 295 of

the Nigerian Criminal Code is supplement'ed by the addition in paragraph (4) of subsection

to a native law and custom in which such correction is recognised. An accused wishing to
invoke paragraph (d) in his defence would therefore firstly, have to prove that the native Jaw
or custom to which both he and his wife were subject permitted the correction and, second-
ly, that the form of correction had not been excessive, Ie., that the correction was justifiable

1. Eighteen years substituted for sixteen years by Penal Code (Amendment) Law, 1962 (NLN. No,11 of 1962),
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imi i i i is provisi as added to the section to meet
ithin the limits prescribed by the section. This provision was ad ; ¢
t\'}]ll;ll;:qu?rerncntspof the moslem jurists, who pomchFi [?ut 'i}ﬁ?t tlf};c aiegrce gg gzrrac’gtplgilug?]r(g
i ig - it would fall within the terms 3 ca
mitted by moslem law was so light that i e e Sang
i arm excused under section 58. Paragraph (o) of subsection § ' ud
:&%ﬁ;lsgr?nwie g]car that the right to correct a wifc has not been abandoned where native

and custom permit it. ) ) ) . ]
la\v7 The other three relationships dealt with by the section recognise the power of a person

i idi i cted
in loco parentis to correct the person under his charge providing that the person so corre

is under eightcen years of age. ) A
l 3. The %orrection must not only be such as not to amount to grievous hurt but must also

be reasonable in kind and degree and under no circumstances can be a[iphe(tihto 2;]1]5(1)?1%‘2;
child or a person mentaily unsound or otherwise incapable of understanding the r

the punishment. ) )
1}“(4}3. Correction implics that there is some fault to be corrected : arbitary chastisement

; . ) in loco
without cause is not excused by the section and good faith on Fhe part of thet'pcfsli?dle”r ]fhis
parentis is therefore an element to be considered by the court when a questior

section arises. )
5¢. No communication made in good faith is an ol’feﬂce_fbxreasc:j:;
Communication  Of any harm to the person to whom it is made, if it 1s ma
made in good faith.  for the benefit of that person.

TLLUSTRATION o
i al i [ ient his opinion that he cannot live. The
a surgeon in good faith communicates to a patien t |
atl{:nqt EEZ’ in congequence of the shock. A has comrn_ltteg no offence, though he knew it to
gc likely that the communication might causc the patient’s death.

COMMENT
Pakistan Pcnal Codc scction 93.

an Penal Code section 52. ) . o .
SAugggul’r)lunication made in good faith may amount to defamation (see section 391) or it

may perhaps amount to hurt (scction 240) or more, The section provides that a person
making communication to a_nolh%r is protcgt;:qtg': g

i) the communication is made in good faith; an . N N

(53 iFit is shown Lo have been made for the benefit of the person to whom the communi

cation was made.

ici inst the state punish-
. Except culpable homicide and offcnces against the s
> Eh.] P abll)e with death, no act is an offence which is done byha
pcéffn i;oc::mlace}leg person who is compelled to do it by threats which at }tl €
by threats. time of doing it reasonablg c%use the apprcehenswn that
i i nee :
instant death to that person will otherwise be the conseque
" Provided that the person doing the act did not, of his own accor}cli_ or
from apprehension of harm to himself short of instant death, place him-

self in the situation by which he became subject to such compulsion.

COMMENT

Pakistan Penal Code section 94,

an Penal Code section 53. o ' )
?Ll(}l}h{:’s section excuses a person from the criminal consequence of any act except culp.

ici i c i c with death, providing that the act
ide and offences against the State pun;shajblc wit s t
\gtglse élg:glfmder fear of instant death. The exception is therefore narrower than English law

where fear of grievous hurt provides good justification.
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2. The fear must be of instant death, i.e., death at the time of the act - menaces of death
at some future time are not sufficient justification.

3. The defence of necessity stated in this section does not justify the causing of the death
of another person on the ground that no man has a right to take another’s life to save his
own. Treason and such like offences against the Statc are excepted also since the State has
an overriding right to ensurc its own preservation.

58. Nothing is an offence by reason that it causes or that it is intended
to cause o1 that it is likely to cause any injury if that injury

haey causing sligh 1" g slight that no person of ordinary sense and temper
would complain of such injury.
COMMENT

Pakistan Penal Code section 95.

Sudan Penal Code section 54.

I. This is a codification of the maxim “de minimis non curat lex.” The definitions of
various crimes in the Code are broad. Were it not for this section, for instance, it is theft to
dip a pen into another man’s ink bottle, and assault to cover a person with dust whilst driv-
ing past him. There are innumerable such acts without which men could not live together
and which differ from crimes only in degree. The Code therefore specitically declares such
acts not criminal rather than to leave the decision to the courts.

2. The intentional causing of harm is excepted also on account of the triviality of the
offence.

3. Whether the injury caused is sufficient to Justify a criminal conviction is a question for

the decision of the court.
The Right of Private Defence

59. Nothing is an offence which is done in the lawful exercise of the
Things done in . . 1
private defence. right of private defence.
COMMENT

Pakistan Penal Code section 96.

Sudan Penal Code section 55.

L. The right of self defence is bascd upon the principal that it is the first duty of man to
help himself. The rule must, however, be qualificd or it might encourage vendettas and Jead
to a disregard for the forces of law and order.

2. An accused person must plead the right of defence; i.c., bring in evidence a full
account of the occurence and prove the plea.

3. There is no right of self defence against any act which is not itself an offence under the
Code. Further, an act done in the exercise of the right of self defence is not an offence and
does not therefore justify the exercise of the right of self defence in return.

g f4. See sections 60 to 67 for the limits of and conditions governing the right of self
efence,

60. Every person has a right, subject to the restrictions hereinafter

degnt of private contained, to defend—

(@) his own body and the body of any other person against any offence
affecting the human body:;

(6) the property whether movable or immovable of himself or of any
other person against any act, which is an offence falling under the
definition of theft, robbery, mischief, or criminal trespass or which
is an attempt to commit theft, robbery, mischief or criminal tres-
pass.

1. The right of self defence under the Code was discussed in the case of the Queen v. Oji on appeal before
the Federal Supreme Court (1961). AIN.L,R. PartII P, 262,
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COMMENT

Pakistan Penal Codc scction 97.

1 Code section 56. o
?.qufal?isps?c[l?ionodeﬁnes the extent of the right of self defence. The section 1s wider than

i i ty of another person. In
3 that a stranger may defend the person or proper ther pe
gggiiﬁ 1];:: slcl)lmtlz relationship must be proved before aid to another persgnfls Justt}ﬁ?g.must
2. In order that the act may be pleaded as justificd by the right of self de in(ze)and i
be a .spcciﬁc offence committed or attempteg‘tﬁ be cor.'nmlxtu:g:3 i?g% ?z;rél%;lipc asseaof e
i i 0 .
the section prescribe the types of offences which give rise e e e sy, mer
C ¥ dy or the body of another person, an offence um
tc?hggfglrlg(%ﬁls obfothse/: Code must have been committed or attc:n_lpte.d.f S1mgl§18yoz;ncﬁgl’ei?]z?
falling under the definition of theft (s. 286), robbery (s. 296) mischie (fs R o
tresbass (s. 342) or an attempt to commit any such offence is necessary before the rig
defence can be used in defence of property. . ' -
61. When an act, which would otherwise be a certain offe?ce is c
that offence by reason of the youth, the want of maturity

gelieht of privae  of understanding, the unsoundness of mind or thglntOch{a-
efence against a ) { . ) ) - £ Ay mis-
of a person of un-  tion of the person doing that act or by reason of any mis

sound mind, ete. i h rt of that person, every person has
conception on the par .
the same right of private defence against that act which he would have

if the act were that offence. ons
ILLUSTRAT S
(@) Z under the influence of madness attempts toléd}ll A; Zf; gmléysgg:o offence. But A
[ ight of private defence which he would have if Z were sanc. o
has(g;e;il:érrslgby nigIPl,t a house which he is legally entitled to enter. Z, in gooq falt(}:loﬁllg?t%
A for a house-breaker, attacks A. Here Z, by attacking A under this m.1sconcept1c;g,hwe e
no offence. But A has the same right of private defence against Z, which he would ha
i der that misconception.
were not acting undcr O MMENT
Pakistan Penal Code sectio§1798.
a 1 Code section 57. » . _
'Sfl}llcils“s]esggi lays down that for the purpose of exercising the right of §elg glefen(i;:a,rthe
physical or mental incapacity of the person against whom the right s exercised is nfoi. t'i]
62. The right of private defence in no case extends to the inflic z) s%
General limit of  of more harm than it is necessary to inflict for the purp

i ivat
Eilcgfgtnce.Of PIVAE  of defence.

COMMENT

Pakistan Penal Code se.ct102899.

Sudan Penal Code section 58. .

1. In a case of injuring others in self defence there must be two elements ‘—l'f oo

(i) no more harm must be inflicted than is necessary to stay the danger to life or p

erty; and

i) ?herz must be a reasonable fear of danger to the bo@y or property fro;pdt}}e atteé'ggst

or threat to commit the offence; and the right to injure another in self de e’n(;t]a1 loes
not commence until there is such reasonable fear, e.g., a we‘:ak qld woman’s rson-
to attack bare fisted a strong young man wguldl?cc)lt tpormzuly give rise to a rea
able fear of danger to justify the use of force in self de ence. ) .

2. The force used must be justifiable, e.g., no man has a right to kill a mer};e thlefvaelll';
more than a mere trespasser. The right extends to the protection of himself and tf e recothief
of his property and no force not necessary for the purpose is _]llStlﬁab!C.. If, therefore, a el
is found escaping empty handed from a house and there is no fe.ar of injury to the pgrso o
property, there is no right to kill him in self defence because the issue of self defence does n

arise.
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man in defence of property in the case of the offences listed there in, Paragraphs (2) (5) and
(¢) deal with crimes which by their very nature raise a presumption in favour of a person
exercising his right of self defence and a presumption that there was a reasonable apprehen-
sion which would justify killing a person in repelling the act, aimed at depriving him or
another of his property.

67. If, in the exercise of the right of private defence against an assault
Right of private  Which reasonably causes the apprehension of death, the

defence against y 3 i M
Headly assault hen defender be so situated that he cannot effectuaily exercise

thereisrisk of harm  that right without risk of harm to an innocent person, his
fo innocent person.  right of private defence extends to the running of that risk.

ILLUSTRATION

A is attacked by a mob which attempts to kill him. He cannot cffectually exercise his
right of private defence without firing on the mob and he cannot fire without risk of harming
young children who arc mingled with the mob. A rommits no offence if by so firing he harms
any of the ¢hildren,

COMMENT

Pakistan Pcnal Code section 106.

Sudan Penal Code section 63.

This section should be read in conjuction with section 65 to which it relates. It provides
for the risk which a person may have to run to defend himsell against an assault reasonably
causing apprehension of death.,

CHAPTER III
PUNISHMENTS AND COMPENSATION

68. (1) The punishments to which offenders are liable under the
Punishments. _ provisicns of this Penal Code are—

{a) death;

(b) forfeiture of property;

(¢) imprisonment;

(d) detention in a reformatory;

(e) fine;

(f) caning; . _ N

(2) Offenders who are of the Moslem faith may in addition to the
punishments specified in subscction (I} be liable to the punishment of
Haddi lashingas prescribed by Moslem law for offences contrary tc sections
387, 388, 392, 393, 402, 403, and 404 of this Penal Code.

(3) Nothing in thissectionshall preventacourtdealing withan offender
NR. No. 19 of inaccordance with the Probation of Offenders Law, 1957,

1957,
COMMENT

Pakistan Penal Code section 53.

Sudan Penal Code section 64.

1. The Code provides maximum punishments and, except where it prescribes a death
penalty for an offence, the convicting court is left to decide the adequate punishment. A
proper proportion should be maintained between the seriousness of the crime and the pu-
nishment imposed. In a limited number of sections the court is bound to pass a sentence of
imprisonment and has no power to pass on alternativc sentence. Section 303 lays down that a
penalty of not less than seven years imprisonment shall be imposed fer robbery or brigand-
age with an attempt to cause to death or gricvous hurt. These fetters upon the discretion of
the court are designed to indicate that the authors of the Code considered that convictions
under these sections should always carry a sentence of imprisonment on account of their
gravity. The Pakistan and Sudan Codes permitted a discretion in the passing of a death
sentence but the Northern Nigerian Penal Code has followed English practice in not giving
such a discretion. Maximum sentences for offences in the Northern Nigerian Penal Code
are in many instances higher than the Pakistan or Sudan equivalents in order that penalties
in the Northern Region should be equated with those impos_ed for similar offences under the
Nigerian Criminal Code which remains in force elsewhere in the Federation of Nigeria.

2. The powers of criminal courts in the Northern Region to pass sentences under this
Code are set out in Chapter 3 of the Criminal Procedure Code. The High Court may pass
any sentence authorised by law (sce the Northern Region High Court.Law N.R. No. 8 of
1955). The powers of native courts are giv_en in the Sch.edulge to th@ Native Courts Lavy 1956
(N.R. No. 6 of 1956). The powers of magistrates are given in sections 18-21 of the Criminal
Procedure Code.

3. Any offender may, when appropriate, be disposed of in accordance with the Proba-
tion of Offenders Law, 1957 (N.R. No. 19 of 1957) where the court has jurisdigtion to ad-
minister that law and this power is effective notwithstanding the punishments imposed by
the Code. Section 11 of the Children and Young Perso_ns Law, 1958, (N.R. No. 28 of 1958}
also prescribes limitations on the power to imprison juveniles.
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4. The Death Penalty.—Under this Code, the death penalty is only imposed for—

(/) giving or fabricating false evidence on account of which an innocent person
suffers death (subsection 2 of scction 159);

(if) the gravest degree of culpable homicide (section 221):

(iii) abetment of the suicide ol a child or insane person (section 227). Section 273 of
the Criminal Procedure Code states that where a death sentence is passed
the sentence shall direct that the condemned person shall be hanged by the
neck until he is dead;

(i) trial by ordeal where the death of a person results (section 214 (b)) and

(v) treason (scction 411 of the Schedule to L.N. No. 25 of 1960).

5. Forfeiture.—As a punishment appears to be permitied ouly in section 111 of the Code.

6. Imprisonment.—There appears now to be no distinction in Her Majestry’s prisons
in Nigeria between simple and rigorous imprisonment.

7. Detention in a reformatory.—This punishment is further defined in section 71 and in
the Children and YoungPersons Law, 1938, (NR No. 28 0f 1958) and is intended to provide
an alternative to imprisonment in suitable cases involving juveniles.

8. Fine.—In imposing a fine it is always necessary to have as much regard to the financial
circumstances of the offcnder as to the magnitude and character of the offence. Ability to
pay must be considered by the court.

9. Combination of Imprisonmcut and Fine.—7Thce Code sometimes sanctions either a
term of imprisonment or a fine or both and il is left to the discretion of the Court to decide
what penalty or combination of penalties it will impose in a particular case.

10. Caning.—All courts may pass a sentence of up to twelve strokes of the cane for
any offence committed under the Code. Sections 308, 309 and 310 of the Criminal Procedure
Code, prescribe the procedure to be followed in carrying out a sentence of caning. The
First Schedule to the Native Courts Law, 1956 (N.R. No. 6 of 1956) gives native courts of all
grades power to award a sentence of caning for all offences, the sentence being limited to six
strokes for a first offence and twelve strokes for each subsequent offence.

11. Haddi Lashing.—Subsection 2 of the section permits the imposition upon a Moslem
oftender of the traditional and symbolic punishment of Haddi lashing. Thesc punishments
are ail that remain in the Northern Region of the huddi punishments laid down in the Quran
and Sunna and defined by the Moslem jurists of the AMaliki School for the following offen-
ces :

{i) Scctions 387 and 388. Adultery. Adultery as defined in these sections is more
correctly fornication.

(ify Sections 392 and 393. Defamation and Injurious Falsehood. Here the offence
proved must be Kacafi (the slandering of a chaste Moslem’s chastity) to justify
a punishment of Haddi lashing.

(éif) Scctions 401, 402, 403 and 404. Drinking of Alcohol. The mere consumption of
alcohol by a Moslem for other than medicinal purposes renders him liable to
Haddi punishment in Moslem Law.

The punishment is intended to be purcly symbolic and is carried out in a public place.
The beating should be given with a soft leather whip on the back and shoulders and the per-
son to be beaten should be in a squatting position with his back and shoulders bared. Elabo-
rate precautions are prescribed by the Maliki texts to ensure that the striker does not hit hard
and Maliki jurists in the Region have recently approved that a heavy object should be placed
under the striker’s arm to prevent him from raising his arm above the shoulder.

Section 307 of the Criminal Proccdurc Code, 1960, empowers the Governor in Council
to make rules prescribing thc manner and method of carrying out Haddi lashing in the
Region.!

To justify the imposition of Haddi punishment upon a Moslem it is necessary not only to
prove the offence under appropriate section of the Penal Code but also to prove that the
offence is one punishable at Moslem law with Heddi lashing.

1. See Criminal Procedure (Haddi Lashing) Order in Council, 1960 (N.R.L.N of 1960) for Rules made in
exercise of this power.
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12. General.—In passing sentence, courts should have regard to part VII of the crimi-
nal Procedure Code, 1960, Chaptcr XXIV of which deals with execution of sentences and
orders of courts. Special precedure is laid down in section 294 of the Criminal Procedure
Code, 1960 for carrying out a sentence of death and the procedure to be adopted by the
High Court in passing such a sentence. Section 394 of the Criminal Procedure Code lays
down the procedure to be followed when a native court has passed a sentence of death.!

69. No sentence of imprisonment shall be passed on any person who
Limitation  on  in the opinion of the Court is under fourteen years of age.
punishments. COMMENT

See subsection (1) of section 11 of the Children and Young Persons Law, 1958 (N.R.
No. 28 of 1958) which enacts a similar provision.

70. In calculating fractions of terms of punishment, imprisonment
Fractions ofterm  tor 1ife shall be reckoned as equivalent to imprisonment
of punishment. for twenty years.
COMMENT

Pakistan Penal Code section 57.

Sudan Penal Code section 66. o ) - o

For caiculating fractions of terms of imprisonment this section provides that imprisou-
ment for life shall be reckoned as equivalent to imprisonment for twenty years. But it does
not provide that, for any other purpose, imprisonment for life is to be treated as imprison-
mrent for twenty years. The sentencing court must regard a sentence of life imprisonment as
a sentence of imprisonment for the whole of the remainder of the convict’s natural life. It is
a matter for the Exccutive in the exercise of the clemency powers to review long-term sen-
tences from time to time. This scction should, therefore, be properly regarded as a yard stick

only.
71. When an accused person who has completed his seventh but not
completed his eighteenth year of age is convicted by a

Special court of any offence the court may, instead of passing

provision for the sentence prescribed by law, deal with such accused
juvenile . . P .
offenders. person in accordance with the provisions of the Children
and Young Persons Law, 1958.”
COMMENT

This section was substituted by the Penal Code (Amendment) Law, 1962 (N.N. No. 11 of
1962) so as to make it clear that a court which decides not to pass a sentence prescribed
by law on a person above the age of seven but below the age of cighteen years shall have
power to invoke all the provisions of the Children and Young Persons Law, 1958 (N.R. No.
238 of 1958) and not merely the power to order such a person to be detained in a reformatory
or other approved establishment. )

72. Where no sum is expressed to which a fine may extend, the amount
- of fine to which the offender is liable is unlimited but
Amount of - fie- o1 a1l not exceed the jurisdiction of the court imposing it
and shall not be excessive.
COMMENT
Pakistan Penal Code section 63.

Sudan Penal Code section 66. )
1. Due proportion must be preserved with regard to the nature of the offence and the

means of the offender. The object of this section is to prohibit the imposition of fines which
it would be impossible or very difficult for an accused person to pay or wholly unreasonable

when related to the character of the offcnce.
2. The court must have due regard to its jurisdiction beforc passing a sentence of fine.

1. see also Office Guide Chapters 18and 19-Capital Cases Procedure revised at 30 September 1960 for
Administrative direction in such cascs.
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Procedure—When a fine has been imposed, the court may issue a warrant for the levy of

fine in accordance with the procedure provided in the Criminal Procedurc Code. The whole

or part of the fine so recovered may be applied :
(@) in defraying the costs of the prosecution; o
(b) in compensation to a person who has suffered loss or injury caused by the
offence when the court considers that substantial damages would be recover-

able by such person in a civil action; and )
(c) in compensating a bona fide purchaser where he has been deprived of property

as a result of the conviction. o o
2. When more perscns than one are fined on conviction for a joint offence, the court

should impose specific fines on each accused.

73. Whenever anoffenderis sentenced to a fine whether with or without
Sentence of im- imprisonment under this Penal Code the court which
prisonment for non-  sentences the offender may direct by the sentence that,
payment of fine. iy dofaylt of payment of the fine, the offender shall be
committed to prisen for a certain term, which term shall be in excess of
any other term of imprisonment to which he may have been sentenced or to
which he may be liable under a commutation of a sentence.

COMMENT

Pakistan Penal Code section 64.

Sudan Penal Code section 71. ) ) ) )

1. The object of this section is to empower a court to imprison a person in default of his
payment of a fine. The imprisonment is by way of imprisonment for contempt and not
imprisonment as an alternative to the payment of the fine. By going to prison under this
section, a person does not escape liability for payment of the fine. It is for this reason that a
court should always consider the ability of a person to pay before imposing a fine, If he is
able to pay and does not, there is a clear contempt to be punished as such.

2. Lord Macaulay points out that it is wrong in principle to give a convicted person a
choice of punishments because he will choose the punishment which hurts him least. It is for

the court to fix an appropriate punishment.

74, If an offence is punishable with fine or with imprisonment and
Impri in fine the court may direct that in default of payment the
mprisonment in . 5 .

default of payment offender be imprisoned for any term not exceeding the
of fine. maximum fixed in the following scale, that is to say—
Where the fine— The period of imprison-
ment shall not exceed—
... seven days ;
. fourteen days ;
. one month ;
. two months ;
. four moaths ;

does not exceed ten shillings
exceeds ten shillings and does not exceed one pound
exceeds one pound and does not exceed ten pounds
exceeds ten pounds and not exceed thirty pounds
exceeds thirty pounds and not exceed fifty pounds
exceeds fifty pounds and does not exceed one hundred
pounds
exceeds one hundred pounds and aoes not exceed two
hundred pounds ... .
exceeds two hundred pound

. six months ;

. one year;
... two years.

=
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COMMENT
Criminal Procedure Ordinance section 390.
(Cap. 43 of the Laws of Nigeria 1948).
The Code deviates from the Sudan and Pakistan Codes in retaining the scale of punish-

ment in default of payment provided in section 390 of the Criminal Procedure Ordinance of
Nigeria. This has been done to retain conformity of practice within the Federation.

75. Where a fine or any part thereof remains unpaid the offender or
Fine not discharged his estate, if he is dead, is not discharged from liability
by death or service 1O pay the fine or the unpaid part thereof not withstanding
of Semtence in de- that he has served a term of imprisonment in default of
ault of payment.

payment of the fine.

COMMENT
Pakistan Penal Code section 70.
Sudan Penal Code section 73.

Imprisonment in default of payment is imprisonment for contempt of court and does not
discharge a person from liability to pay the fine. See comment to section 73.

76. When the same act falls within the definition of more than one

. . offence or when an offence consists of a series of acts each
Limit of punish- A . .

ment when act Of which or any one or more of which constitutes the same

within defnition of * or some other offence, the offender shall not, unless it be
offence or when Otherwise expiessly provided, be punished with a more

offence madeup of  geyere punishment than the court which tries him could
several offences.
award for any one of such offences.

ILLUSTRATIONS

(@) A gives Z fifty strokes with a stick. Here A can be punished for one beating only,
although each blow may by itself constitute an offence.

(b) But if, while A is beating Z, Y interferes and A intentionally strikes Y, here, as the
blow given to Y is no part of the act whereby A voluntarily causes hurt to Z, A is liable to
one punishment to voluntarily causing hurt to Z and to another for the blow givento Y.

COMMENT
Pakistan Penal Code section 71.
Sudan Penal Code section 74.

1. The section limits the punishment in cases in which the greater offence is made up of
two or more minor offences. The section provides a rule of substantive law governing the
measure of punishment.

2. A single transaction may give rise to :

(1) several offences of a different character each complete in itself and distinct from the

the other; or

(if) several offences of the same character but affecting different persons; or

(ii7) several offences of the same character affecting the same person.

(i) and (i) give rise to a situation in which a court may impose separate and accumulative
sentences but (iif) gives rise to the situation dealt with by this section (See illustrations (@)
and () above).
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77. A sentence of caning not exceeding twelve strokes may be passed

by any Court whether trying a case summarily or otherwise

Caning, on any male offender in lieu of or in addition to any

other punishment to which he might be sentenced for any offence not
punishable with death,

COMMENT

cf. Sudan Penal Code section 77.
1. See comment to section 68,
2. Note that the First Schedule to the Native Courts Law, 1956 (N.R. No. 6 of 1956)

limits the powers of native courts so that a native court may only award up to six strokes for
a first offender.

3. See Chapter XXIV of the Criminal Procedure Code for procedure to be adopted bya
cl::)ourt in pa;smg a sentence of caning and conditions under which a sentence of caning are to
e executed.

78. Any person who is convictec of an offence under this Penal Code
may be adjudged to make compensation to any person
' i injured by his offence and such compensation may be
either in addition to or in substitution for any other punishment.

Compensation,

COMMENT

Kenya Penal Code section 31 (Laws of Kenya Cap. 24).
See Chapter XXXI of the Criminal Procedure Code for procedure to be adopted by
courts awarding compensation under this section.

CHAPTER 1V
JOINT AcTS

79. When a criminal act is done by several persons in furtherance
Acts done by seve-  of the common intention of all, each of such persons is
ral persons i fur-  Jiaple for that act in the same manner as if it were done

therance of com- N
mon intention. by him alone.
COMMENT

Pakistan Penal Code section 34.

Sudan Penal Code section 78.

1. This section and sections 80, 81 and 82 state the general doctrine of joint liability in
crime,

2. The section is framed to meet the case in which it may be difficult to distinguish be-
tween the acts of the individual members of a party or to prove precisely the part played by
eachjindividual. The reason why all are deemed guilty in such cases is that the presence of
accomplices affords encouragement, protectionand support to the personsactually engaged
in the criminal act. If two or more persons intentionally do a thing jointly it is the same as if
each had done it individually.

3. The section punishes conspirators for the act actually done and not for the act jointly
intended by them but only those persons can be held liable under the section who had a
common intention to commit the crime which was actually committed. All the persons
charged under this section must have consented to the commission of the crime. (cf. section
108 where the offence committed need not have been the offence intended. It will suffice if it
was considered likely.)

4. The criminal act must have been done by “several persons”. If it is done-by one per-
son, section 79 will not apply. (cf. section 83 on abetment).

5. The section deals with the doing of separate acts, similar or diverse, by several people,
the sum of which add up to the committing of the criminal offence. Each person is not only
liable for his own acts but also for the sum of the acts of his fellow conspirators in the fur-
therance of the common intention.

6. The essence of joint responsibility lies in the common intention to commit the act
complained of, e.g., if the act complained of is culpable homicide punishable with death, all
the accused must be shown to have joined in a plot to kill. It is not sufficient to show that
they had started to commit an assault.

PRACTICE
Constructive liability must be specifically charged. A charge under this section should

run thus :

I[ ] hereby charge you [name of accused] as follows :

That YOU. ..o on or about the......... day of ....ccooeeeienn, at
......................... ...had formed a common intention with B, C and D to commit an offence,
DATAELY.......oooveeiveeecererens e rnsennes in furtherance of which you did the following
criminal act an offence punishable under section............c.c.ccouve...

the Penal Code and I, therefore, hereby charge you of the said offence under section
read with section 79 of the Penal Code.

80. Whenever an act, which is criminal only by reason of its being

When s done with a criminal knowledge or intention, is done by
uch an act i

is criminal by rea- several persons, each of such persons who joins in the act

son of lts being with such knowledge or intention is liable for the act in

nal knowledge or the same manner as if the act were done by him alone

intention. with that knowledge or intention.
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COMMENT

Pakistan Penal Code section 35.

Sudan Penal Code section 79.

Section 79 deals with an act following a joint intention whilst this section deals with an
act following not a joint but a like intention. In a case brought under this section, an accused
has nothing to rebut until the prosecution have established criminal intention or knowledge
on the part of each and every accused. The measure of liability is the extent of intention or
knowledge of each accused. The act complained of is not, by itself, a criminal act : it only
becomes criminal because of the intention motivating it. If several persons join in an act each
having a different intention or knowledge, each is liable according to his own intention or
knowledge and not further.

81. When an offence is committed by means ot several acts, whoever
Co-operation by intentionally co-operates in the commission of that offence

o gcggftﬁﬁzsﬁuvgeﬁ by doing any one of those acts, either singly or jointly

offence. with any other person, commits that offence.

ILLUSTRATIONS

(a} A and B agree to kill Z by severally and at different times giving him small doses of
poison. A and B administer the poison according to the agreement with intent to kill Z. Z
dies from the effects of the several doses of poison so administered to him. Here A and B
intentionally co-operate in the commission of culpable homicide and, as each of them does
one or more of the several acts by which death is caused, they are both guilty of the offence,
though their acts are separate and though the acts of one without the acts of the other would
not have caused death.

(b) A and B are joint jailors and as such have the charge of Z a prisoner alternately for
six hours at a time. A and B intending to cause Z’s death knowingly co-operate in causing
that effect by illegally omitting, each during the time of his attendance, to furnish Z with
food supplied to them for that purpose. Z dies of hunger. Both A and B are guilty of culpable
homicide.

(¢) A, a jailor, has the charge of Z, a prisoner. A intending to cause Z’s death illegally
omits to supply Z with food; in consequence of which Z is much reduced in strength but the
starving is not sufficient to cause his death. A is dismissed from his office and B succeeds him.
B without collusion or co-operation with A illegally omits to supply Z with food, knowing
that he will probably thereby cause Z’s death. Z dies of hunger. B is guilty of culpable
homicide; but as A did not co-operate with B, A is guilty only of an attempt to commit

culpable homicide.
COMMENT

Pakistan Penal Code section 37.

Sudan Penal Code section 80.

1. This section provides that when several acts are done so as to result together in the
commission of an offence, the doing of any one of them, with the intention to co-operate in
the offence, makes a person liable to be punished for the commission of the offence.

2. Section 81 differs from section 79. The former section deals with the intentional co-
operation in the offence, which has resulted from several acts, each of which, standing by
itself, is not the offence with which the accused is charged. The latter section requires com-
mon intentjon for a criminal act which is done by a number of persons in order that they
should become liable as if the act was done by each of them.

82. Whereseveral persons are engaged or concerned in the commission
Persons concern- Of @ criminal act each person may be guilty of a different

ed in criminal act
Ty be gailty of offence or offences by means of that act.

different  offences. ILLUSTRATION
A attacks Z in such circumstances of grave provocation that his killing of Z would be
only culpable homicide not punishable with death. B, having ill-will towards Z and intending
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i i j i i in killing Z. Here, though
1 nd not having been subject to provocation, assists A in killing Z. 5 b
g)z]a.(f}cll }]1;12[2 both engaged in causing Z’s death, B is guilty of culpable homicide punishable

with death and A is guilty only of culpable homicide not punishable with death.
COMMENT

Pakistan Penal Code section 38.

Sudan Penal Code section 81.

1. This section deals with liability for acts done w
which deals with acts done with a common intention.

" The section covers two different types of cases : ) )
2(i)TWhere several persons concert together in furtherance of common intention, the

court may convict each person of a different offence if there are extenuating circum-

stances in a particular case. . )
(&) Where therepis a common act but the accused engaged upon it with differing inten

tions, the court may find each guilty of the particular offence constituted by his
individual act and intention.

ith different intentions. cf. section 79



CHAPTER V
ABETMENT

Abetment defined.  83. A person abets the doing of a thing, who—
(a) instigates any person to do that thing; or
(b) engages with one or more other person or persons in any conspi-
racy for the doing of that thing; or

(¢) intentionally aids or facilitates by any act or llegal omission the
dcing of that thing.

Explanation.—A person who by wilful misrepresentation or by wilful
concealment of a material fact which he is bound to disclose voluntarily
causes or procures or attempts to cause or procure a thing to be done insti-
gates the doing of that thing within the meaning of this chapter.

(LLUSTRATIONS

(a) A is authorised by a warrant from a Court of Justice to arrest Z. B, knowing that
fact and also that C is not Z, wilfully represents to A that C is Z and thereby intentionaily
causes A to arrest C. Here B abets by instigation the arrest of C.

(b) A, a policeman, bound as such to give information of all designs to commit robbery
and knowing that Z intends to commit a robbery, illegally omits to give information of Z’s
intention, knowing that the commission of the robbery is likely to be thereby facilitated.
Here A has abetted, the robbery.

. COMMENT

Pakistan Penal Code section 107,

Sudan Penal Code section 82.

1. Chapter V is concerned with accessoris and follows English law closely except that
that it deals only with offenders who would be classified in English law as accessories before
and at the fact. Accessories after the fact are edealt with under the heading of Screening of
Offenders in sections 167 to 170.

2. The definition of abetment in section 83 is general. A general definition is necessary
in addition to the definition of “abetment of offence” in section 84 to cover the cases where
the Code hold an abettor solely liable and the person abetted as wholly innocent.

3. Three essentials must be present to complete abetment :

(i) there must be an abettor;

(i) he must abet; and

(iff) the abetment must be of an act of some sort.

4. To constitute abetment, there must be either instigation (i.e. goading or incitement)
or intentional aiding or engaging in a conspiracy.

5. There must be knowlege or intention on the part of the abettor and the knowledge
or intention must be related to the crime. English law holds that mere passive acquiescence

in the committing of the crime is not abetment; there must be some active proceeding on
the part of the abettor.

6. To constitute the conspiracy required by paragraph ®):

(i) there must be at least two persons;

(#) they must “engage” in the commission of an act;

(#if) “an act or omission” must take place in pursuance of the conspiracy. There is no

conspiracy so long as it rests on the intention only.
(#) the act must have been done in pursuance of the object of the conspiracy. There

can be no joint responsibility unless the act is done in pursuance of the cornmon
intention.
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i iding i ist of either :
7. Intentional aiding in paragraph (c) may consist of o
(i) doing an act which assists directly the commission of the crime; or )
(ii) doing an act which affords facili_tie_s for the commission of the crime; or
(iii) an illegal omission resulting in similar consequences.
B elar speci f ab t in the charge
. Tt is not necessary to specify the particular species of abetment in the ¢ .
é. ﬁ ;rslust be made giear iﬁ the charge that the ac&ﬂ_\sed has to meet a charge of abetment
nce and not of committing the offence itsclf. ) .
Oft];.c gﬁ;erson charged with a subs%antive offence can be convicted of abetmer:it if ttk;g Itl‘a2c1t;
justify a conviction, where the circumstances bring the case under section 216 an lsle";ocedure
of the Criminal Procedure Code. (see Illustration to section 217 of the Crimina

Code).

i the commission of
84. A person abets an offence who abets either )

Abetment ’ of an offence or the commission of an act which wouldkbe an
offence. defincd. offence, if committed with the same intention or Xnow-
ledge as that of the abeitor by a person capable by law of committing an
offence, [ " the illegal omission of an act may

wplanation 1.—The abetment of the illega liss
amolirrﬁ to an offence although the abettor may not himself be bound to do
that < i ff f abetment, it is not ne-
lanation 2.—To constitute the offence of abetment, -
cessgf}e that the act abetted should be committed or that the effect re
quisite to constitute the offence should be caused.
ILLUSTRATIONS . .
(@) A instigates BtokillC. B refuses to do so. A is guilty of abetting B to commit culp-

ableib};ogn li‘ii(sit?gates B to kill D. B in pursuance of the instigation stabs D. D recovers from

is gui instigati it culpable homicide.
the wound. A is guilty of instigating B to commit cu
) Explanation 3.—It is not necessary that the person abetted shoulld
be capable by law of committing an offence or that he should have FI%e
same guilty intention or knowledge as that of the abettor or any gullty

i 1 r knowledge.
1ntentlon © g ILLUSTRATIONS

i i i ici itti t which would
i ilty intention, abets a child or a lunatic in committing an ac I
b (a)ogér‘l?éhitg cgc;lmmyitted by a’person capable by law of committing an offence al}d ltalat‘?'!rllg
tk?easrllme intention as A. Here A, whether the act be committed or not, is guilty of abetting
A i insti B to take property belonging
i ing to cause a theft to be committed, instigates
to Z(bgu?’olfné??gi)nsgsession. A induces B to believe that the prgpi{:cy belc;)ré%tsytoBAa.C}?iIt]agkgrs1 é}éle_
i ion i d faith believing it to be A’s pro . >
ey e does mot take dich d therefore does not commit theft. But A is
is mi ception does not take dishonestly and therefo ¢ |

tg]ﬁﬁt?/]:fg gget‘gng theft and is liable to the same punishment as if B had committed theft.

Explanation 4—The abetment of an offence being an offence, the
abetment of such an abetment is also an offence.
ILLUSTRATION . . .
A instigates B to instigate C to kill Z. B accordingly instigates C to kill Z and C kills Z

instigati is i i i ith the punish-
i B’s instigation. B is liable to be punished for his offence wi I
:Jlie(;;)tnfierq éltflrllacaebﬁefhoxsnicideg; and, as A instigated B to commit the offence, A is also liable to

the same punishment.
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of A’s instigation and the act done was in the circumstances a probable consequence of the
abetment, A is liable in the same manner and to the same extent as if he had instigated the

child to put the poison into thefood of Y. ) o
(b) A instigates B and C to break into an inhabited house at midnight for the purpose of

robbery and provides them with arms for that purpose. B and C break into the house and
being resisted by Z, one of the inmates, kill Z. Here, if that killing was the probable conse-
quence of the abetment, A is liable to the punishment provided for culpable homicide.

COMMENT

Pakistan Penal Code section 111.

Sudan Penal Code section 86. ) i i
1. “Every man is presumed to intend the natural consequences of his act.” This section

applies only when the act done is the probable consequence of the abetment. See subsection

(2) of section 19 for definition of “probable.” ) o
2. An abettor is liable for the commission of an act different from the one he instigated

providing that the different act wasa probable consequence of theabetment and was commit-
ted under the influence of the instigation. An unusual or unexpected consequence cannot be
described as a probable consequence.

PRACTICE

Prove :

(i) that the accused abetted the commission of a particular act.

(if) that the act actually committed was done under the influence of the abetment.
(iif) that the act was a probable consequence of the abetment.

88. If the act for which the abettor is liable under section 87 is com-
Abettor  when mitted in addition to the act abetted and constitutes a

liable to cumulative ‘ot PO :
panichment for act  distinct offence, the abettor is liable to punishment for
abettedfor actdone.  each of the offences.

COMMENT
Pakistan Penal Code section 112.

Sudan Penal Code section 87. )
The abettor is here liable for the offence abetted as well as the offence committed.

89. When an act is abetted with the intention on the part of the abettor
Liability of abet. Of causing a particular effect and an act for which the
tor for_an eflect abettor is liable in consequence of the abetment causes
caused by theact 5 different effect from that intended by the abettor, the
from that intended abettor is liable for the effect caused in the same manner
by abettor. and to the same extent as if he had abetted the act with
the intention of causing that effect, provided he knew that the act abetted

was likely to cause that effect.

Explanation.—The abettor shall not be liable under this section to
be sentenced to death, unless he knew that death would be the probable
effect of the act abetted.

ILLUSTRATION
A instigates B to cause grievous hurt to Z. B in consequence of the instigation causes
grievous hurtto Z. Z dies in consequence. Here, if A knew that the grievous hurt abetted was
Ilikely tg cause death, A is liable to be punished with the punishment provided for culpable
omicide.
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COMMENT
Pakistan Penal Code section 113.
Sudan Penal Code section 88.
This section should be read with section 87. The act actually done is the act abetted
but the effect is different from that intended. If the effect is one likely to be caused by the act,
the abettor is liable. See definition of “likely” in subsection (1) of section 19.

90. Whenever any person who if absent would be liable to be punished
Abett as an abettor is present when the act or offence for which
or present . . X
when offence com- he would be punishable in consequence of the abetment
g’rliggfpal liable as  j5 committed, he shall be deemed to have committed such
’ act or offence.
COMMENT
Pakistan Penal Code section 114.
Sudan Penal Code section 89.
The section says that a person present abetting an offence is to be deemed to have
committed the offence : not that he has committed it. The abettor thus become a principal
offender. Actual presence plus prior abtement means participation in the offence.

PRACTICE
Prove :
(i) the committing of the principal offence.
(ii) that the accused was present when it was committed.
(ii) that the accused was an abettor of the offence (section 84).

91. (1) Whoever abets the commission of an offence punishable with
death or imprisonment for life shall, if that offence be not

ofmpetment | of committed in consequence of the abetment and no express

punishable ) . .

with death or im- Provision is made by this Penal Code or by any other
pronment ol ife  Ordinance or Law for the time being in force for the
mitted. punishment of such abetment, be punished with imprison-
ment for a term which may extend to seven years and

shall also be liable to fine.

(2) If the abettor is a public servant whose duty it is to prevent the
commission of such offence, he shall be liable to imprisonment for a term
which may extend to ten years and shall be liable to fine. -

ILLUSTRATION
A instigates B to kill Z, The offence is not committed. If B had killed Z, B would have
been liable to the punishment of death. Therefore A is liable to imprisonment for a term
which may extend to seven years or, if he is a public servant whose duty it is to prevent the
killing, to ten years and also in any event to a fine..

COMMENT
Pakistan Penal Code section 115.
Sudan Penal Code section 90.

Thissection punishes the abetment of certain serious offences which are either not comit-
ted at all, or not committed in consequence of the abetment, or only partially committed.

PRACTICE
1. Prove :
that the offence abetted, though not committed in consequence of the abetment is one
punishable with death or life imprisonment.
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2. Offences under this section are not normally bailable (See chapter XXIX of the
Crlrsnm(a:llll Procedure Code).

. Charge.— nereby charge you :
That you, on[or about the....... .. ] ..... - .)day ofgy ........ [ .................... at]anO]IOWS
abetted the commission by one[ } of an offence of.............ccc..........
(punishable with death or imprisonment for life) which said offence was not committed in
consequence of the abetment, and thereby committed an offence punishable under

Section [ ] of the Penal Code.

92. (1) Whoever abets an offence punishable with imprisonment

Abetone shall, if that offence is not committed in consequence

/ nt of Yol H :

offence punishable Of the abetment and no express provision is made by this

yyith imprisonment Penal Code or by any other Ordinance or Law for the

committed, time being in force for the punishment of such abetment,

be punished with imprisonment for a term which may

extend to one fourth part of the longest term provided for that offence or
with such fine as is provided for that offence or with both.

(2)_ If the abettor is a public servant whose duty it is to prevent the
commission of such offence, he shall be punished with imprisonment for
a term which may extend to one half of the longest term provided for that
offence or with such fine as is provided for the offence or with both.

) ILLUSTRATION
A a poh‘ceman, whose duty it is to prevent robbery, abets the commission of robbery.
Here, though the robbery be not committed, A is liable to one half of the longest term of
imprisonment provided for that offence and also to fine.

) COMMENT

Pakistan Penal Code section 116.

Sudan Penal Code section 91.

1. This section corresponds with section 91 and punishes an abetment of any offence
ggenrlshal:le with imprisonment if the offerice is not actually committed in consequence of the

tment.

. 2. No section provides for punishment of abetment of an offence punishable on!

with fine when the offence is not actually committed. P ¢

PRACTICE

1. For an offence under subsection (2) prove (in addition to the fact that the offence
abetted, though not committed in consequence, is one punishable with imprisonment) that
glﬁge?lgceused is a public servant and that it was his duty to prevent the commission of such
2. Cha_rge.——as I:c’)r sectipn 91 substituting “punishable with imprisonment”” for “punish-
ible_ with death” or “life imprisonment”. If the charge is under subsection (2) insert
being a public servant with a duty to prevent the commission of such an offence” after

the name of the accused.

93. Whoever abets the commission of an offence by the public ge-
oAbetting_com- nerally or by any member or class of persons exceeding
by the public o &y (€1 Shall be punished with imprisonment for a term which
more than ten per- May extend to three years or with fine or with both.

‘ COMMENT

Pakistan Penal Code section 117.

Sudan Penal Code section 92.
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ILLUSTRATION (from Pakistan Penal Code)
A affixes in a public place a notice instigating the members of a political party consisting
of more than ten membersto meet at a certain time and place for the purpose of attackingthe
members of another party, who are holding a procession for which they have a permit. A has

committed the offence defined in this section.
1. Under this section it is sufficient to show any instigation or other mede of abetment,

though neither the effect intended nor any other effect follows from it.

2. In order to prove abetment of the public it is necessary to show that the public had
knowledge of the abetment. (e. g. posting a notice inviting a disturbance published at dead
of night and removed by the police before anybody had opportunity toread it wouid notcon-
stitute an abetment of the public under this section.)

PRACTICE

1. Prove :

(i) abetment of the offence in question by the accused.

(ii) thatthe offence was to be committed by the public or by more than ten persons.

2. Charge.—as for section 85 inserting the words “the public” or by more than ten

persons’ as the case may require.

94. Whoever administers, or takes, or is present at and consents to

Administering the administering of, any oath or engagement in the nature

untawful oath. of an oath, purporting to bind the person who takes it to
commit any offence shall be punished—

(a) with imprisonment for a term which may extend to seven years
or with fine or with both; and

(b) if the offence is an offence punishable with death, with imprison-
ment for life or for any less term or with fine or with both.

COMMENT
Sections 53 and 54 Nigerian Criminal Code (Cap. 42. Laws of Nigeria, 1948)
1. This section is taken from the Nigerian Criminal Code and inserted in this chapter for

convenience only.

2. The section punishes—

(@) the person administering the oath;

(b) the person who takes the oath;

(c) the person who is present at the ceremony of administration of the oath and consents

to it.

3. The section creates a complete offence which stands on its own, carries its own punish-
ment and is unconnected with any other offence under the Code. The nature of the offence
committed, or intended to be committed as a result of the taking of an unlawful oath is only
revelant in deciding the measure of punishment to be imposed and whether it should be
imposed under paragraph (@) or paragraph (b) of the section. )

4, Itis not necessary for an offence to becommitted as a result of the taking of the oath.
1t is sufficient if the purpose for which the oath was administered is shown to have been to
bind the person who takes it to commit an offence.

5. “Engagement in the nature of an oath™ covers any ceremony which although not
strictly an oath-taking, has the effect of binding a person to undertake to do something.

6. Note that to commit an offence under this section the accused must have been present
in person at the ceremony.

7. The word “purports” widens the section in that it is not necessary to show that the
oath etc., was actually binding upon the person taking it. It is sufficient if theintention of the

person administering oath was so to bind a person.
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PRACTICE

(CHAPS. V-VI

Prove :
(i) that an oath or engagement in the nature of an oath was administered.

(i) that the accused administered or took or was present and consented to
administering of an oath or similar engagement.

(i) that the oath etc., purported to bind the person taking it to commit an offence.

(#v) if the charge is framed under paragraph (b) ; that the offence to be committed
in consequence of the oath was an offence punishable with death.

CHAPTER VI
ATTEMPTS TO COMMIT OFFENCES

95. Whoever attempts to commit an offence punishable with imprison-
ment or to cause such an offence to be committed and in

cogﬁ?‘ptmogﬂ'encg such attempt does any act towards the commission of

punishable with im- the offence shall, where no express provision is made by
prisonment. this Penal Code or by any other Ordinance or Law for
the time being force for the punishment of such attempt, be punished
with imprisonment for a term which may extend to one half of the longest
term provided for that offence or with such fine as is provided for the
offence or with both.
ILLUSTRATIONS

(@) A makesan attempt to steal some jewels by breaking open a box and finds_after
opening the box that there is no jewel in it. e has done an act towards the commission of
theft and therefore is guilty under this section. ) ) )

(5) A makes an attempt to pick the pocket of Z by thrusting his hand into Z’s pocket.
A fails in the attempt in consequence of Z's having nothing in his pocket. A is guilty under

this section.
COMMENT

Pakistan Penal Code section 511.

Sudan Penal Code section 93. . .
1. This is a general provision dealing with attempts to commit offences not made puni-

shable by any other section. It is limited to attempts to commit offences punishable with
imprisonment.

2. In every criminal act there is :

(@) an intention to commit it ;

(b) usually a preparation to commit it ; and

(¢) an attempt to commit it,

If (¢) is completed successfully, the crime is complete, If the attempt fails, nevertheless,
the Code punishes the person making the attempt because morally the guilt of the offender is
the same as if he had been successful. An attempt to commit a crime must therefore be some-
thing more than preparation to commit it. The difference between a mere preparation and
an actual attempt consists chiefly inthe greater degree of determination intheattempt. The
dividing line will often be difficult to assess and each case must be decided on its facts. In-
tention alone, orintention followed by preparation are not sufficient : to prove an attempt
it is necessary to show intention and an act done towards the committing of the offence.

3. The section would cover an attempt to abet an offence.

4. In the Code the following sections specifically punish attempts :
. 99 : attempt at official breach of trust.
. 115 : attempts by a public servant to obtain gratification.
116 : attempt to obtain gratification to influence a public servant.
119 : attempts by a public servant to obtain a valuable thing without consideration
161 : attempts to use as true evidence known to be false.
163 : attempts to use as true certificate known to be false.
. 164 (2) : attempts to use as true a declaration known to be false.
68 : attempts to take gratification to screen an offender.
229 : attempts to commit culpable homicide punishable with death.
230 : attempts to commit culpable homicide not punishable with death.
. 231 : attempts to commit suicide.

Lo n
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s. 293 : attempts at extortion.
s. 303 : attempting brigandage armed with deadly weapon, etc.

sections 296, 297, 298, 299 and 300: attempts at robbery in various degrees.
s. 357 : attempts to cause death, etc., whilst hosebreaking by night.

PRACTICE
1. Prove :

(i) an attempt to commit an offence by the accused or that he attempted to abet the
commission of an offence.

(#i) that the accused in the attempt did some act not of an ambiguous kind, directly to-
wards the commission of the offence.

2. Charge.—[ ] hereby charge you [ ] as follows :

That you, on or about the.................... day of.....cooovivoiiie, s Ao,
attempted to commit [offence attempted] and in such attempt did a certain act towards the
commission of the said offence, to wit (specify the act done) ; and that you thereby committed
an offence punishable under section.................. [specify the section of the Penal Code or other
Ordinance or Law punishing the offence attempted or if no specific section expressly punishes
ihe attempt --under section 95 of the Penal Code).

CHAPTER VII

CRIMINAL CONSPIRACY

Criminal con- 96. (1) When two or more persons agree to do or cause
spiracy defined. to be done—

(a) an illegal act; or

(b) an act which is not illegal by illegal means,
such an agreement is called a criminal conspiracy.

(2) Notwithstanding the provisions of subsection (1), no agreement
except an agreement to commit an offence shall amount to a criminal con-
spiracy unless some act besides the agreement is done by one or more
parties to such agreement in pursuance thereof.

Ex}qlanarion 1.—It is immaterial whether the illegal act is the ultimate
object of such agreement, or is merely incidental to that object.

Explanation 2.— This section shall not apply to an agreement of two
or more persons to do or cause to be done any act in contemplation or
furtherance of a trade dispute if such act committed by one person would
not be punishable as an offence. :

Explanation 3.—Nothing in this section shall exempt from punishment
any persons guilty of a conspiracy for which a punishment is provided by
any Ordinance or other Law,

COMMENT

Pakistan Penal Code section 120A.

Sudan Penal Code section 94.

1. Conspiracy is distinguished from other offences in that the crime consists simply in
the agreement or confederacy to do some act, no matter whether it is done or not. In other
offences, the intention to do a criminal act is not a crime of itself until something is done
amounting to the doing or attempting to do some act to carry out the intention. Section 96
codifies English law in this matter. :

2. Where a conspiracy amounts to an abetment within the definition in section 83, there
is no need to proceed under section 96 as conspiracy of that type is specifically provided for
in section 83 and in Chapter V generally.

3. A mere agreement between two or more persons to commit an illegal act is sufficient
to constitute the offence.

4. An agreement to do a lawful act by unlawful means would appear to fall within the
meaning of subsection (2) which by way of proviso requires some act in furtherance of the
conspiracy where the agreement is not to commit an unlawful act.

5. Explanation 2 is designed to save the activities of trade unions and associations. Wi-
thin the background of a trade dispute, it is lawful for two or more persons to do an act in
contemplation or futherance of the dispute provided that such an act is lawful if committed
by one person.

97. (1) Whoever is a party to a criminal conspiracy to commit an
Punishment for Offence punishablz with death or with imprisonment shall
criminal conspiracy where no express provision is made in this Penal Code
for the punishment of such a conspiracy be punished in the same manner
as if he had abetted such offence.
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(2) Whoever is a party to a criminal conspiracy other than a criminal
conspiracy to comiit an Offence punishable as aforesaid shall be punished
with imprisonment for a term not exceeding six months or with fine or

with both.
CCMMENT

Pakistan Penal Code section 120B.

Sudan Penal Code section 95. ) ] '
To punish conspiracy, it is oficn optional for the prosecution to proceed either under

Chapter V as an abetment or under section 97 as the substantive offence.

PRACTICE

1. Prove : .

(i) anagreement between two Or more persons to do or cause to be done some illegal act
or some act which is not illegal by illegal means. )

{#) where the agreement s other than an agrcement to commit an offence, that some act
besides the agreement was done by one or more of the parties in furtherance of the

agreement, L. = . .
cach of the accused individvally participated in the conspiracy.

(i) specifically that ' in t
2. The burden of proving the facts necessary to invoke Explanation 2 lies with the defence .

3. Charge—1I [ ] hereby charge you [ ] as follows :

That you, on or about the.........c..ccoo. [
to do [or caused to be done] an illegal act, to wit
by illegal means, to WL oo eee e
suance of the agreement],
tion 97 of the Penal Code.

4. Note.—The offence of conspirary is a separate offence. Acts done in pursuance of a
conspiracy can be separately punished provided that these acts areseparately charged in the
manner prescribed in section 212 of the Crimual Procedure Code.

97A. A society is an unlawful society if dqclared by an order of the
Governor in Council to be asociety dangerous to the good

gené;g&n Society  (3overnment of the Northern Region or any partthereof.

978. Whoever manages or isa member ofan unlawful society shall
punishment for  be punished with imprisonment for a term which may
e 'é%%ill%yt.maw' extend to seven years or with fine or with both.

COMMENT

Nigerian Criminal Code Sections 62—68 inclusive.

Th%se sections were added to the Code by section 2 of the Penal Code (Amendment )
Law, 1960 (N.R. No. 19 of 1960). An Order-in-Council is an order made by the Governor
acting on the advice of the Executive Council of the Region. .

2. The sections are designed to reinforce the law of criminal conspiracy by covering the
activities of societies dangerous to good government in the Region vs(here no adequateevide-
nce of a conspiracy under S. 98 may be available. The society so designated may not even be
operating within the Northern Region. If it has been declared unlawful, mere membership,

albeit inactive, is sufficient to constitute an offence subject to the provisions of section 4 of

the Penal Code Law concerning the place in which the offence was committed.

3. The following societies have been declared dangerous to the good government of the
Northern Region—
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(@) the society commonly known as Gbogbo Agboiye;
(b) the society commonly known as the Union des Populations du Cameroun;

(¢) thesociety commonly known as the Kameroun Decmocratic Youth but alternatively
as Jeunesse Democratique Camerounaise ;

(d) the society commonly known as the Kameroun Women’s Democratic Union but
alternatively as the Union des Femmes Camerounaises ; 1

{e) the society commonly known as Indozi Obodo, alternatively Odozi Obodo;
(f) the Armee de Liberation Nationale Kamerounaise;
(g) the One Kameroun Party. 3

Most of the above societies were probably of passing political interest during the period
of the Cameroun plebiscite except for 3 (¢) above which prescribes a dangerous secret society
Iﬁroyed to be responsible for a large number of murders in Benue Province and the Eastern

egion.

PRACTICE

1. Prove :

(i) that the accused managed or is a member of a society.

(if) that the society has been declared by Order-in-Council to be a society dangerous to
the good government of the Northern Region or any part thereof.

2. Procedure :

A warrant is required for the arrest of an accused person. The offence is not bailable and
not compoundable and may be tried by the High Court or by a magistrate of the first grade
or by a native court of grade A limited.

3. Charge :
1] ] hereby charge you [ ] as follows :

That you, on or about the...........cccooeernenn. day of......ccovveen. At managed
(or, were a member of) a society declared by an order of the Governor in Council to be a
society dangerous to the good government of the Northern Region [or, any part thereof]
and that you thereby committed an offence punishable under Section 97B of the Penal Code.

1. The Declaration of Unlawful Societies Order in Council, 1961 (N.N.L.N. 45 of 1961).
2. The Declaration of Unlawful Societies Order in Council (No. 2), 1961 (N.N.L.N. 84 of 1961),
3. The Declaration of Unlawful Societies Order in Council (No. 3), 1961 (N.N.L.N, 118 of 1961).



CHAPTER VIII
BreacH OF OFFICIAL TRUST

98. Whoever, by reason or by means of his employment as a public

. servant acquires any information in respect of which he

rooveach of official i under an obligation of secrecy express or implied and
at any time communicates or attempts tc communicate

such information to any person to whom the same ought not in the public
interest to be communicated at that time, is said to commit a breach of

official trust.
COMMENT

Sudan Penal Code section 102.

1. This section defines as an offence the disclosure by a public servant to a person against
the public interest of information ucquircd by him in the course of his employment and
whilst he is under an obligation to his employer to keep the information secret.

2. From the definition of public servant in section 10, it will be seen that the section is
wide and includes inter alia the unlawful disclosure of confidential information concerning
the affairs of a native authority or public corporation.

3. It is necessary to show not only that the information divulged was obtained by the
public servant under secrecy but that it was not in the public interest to divulge it to any
other person at the time. Information once secret does not always remain so : what is “in
the public interest” also may vary from time to time.

4. The obligation of secrecy may be express or implied. Senior Government servant are
often placed under an oath of secrecy in respect of specific matters (e.g. officers with access
to minutes of the proceedings of the Executive Council) but all Government servants are
under an express or implied obligation of secrecy in respect of information of a confidential
nature. Similar considerations apply to employees of native authorities, etc. :

5. Sections 98 and 99 do no appear in the Pakistan Penal Code.

b Punishment _for 99, Whoever commits a breach of official trust shall—
reach of official

trust.
(a) if the communication is made or attempted to be made to the

agent of a foreign government, be punished with imprisonment
for a term which may extend to fourteen years and shall also be
liable to fine; and

() in any other case shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

COMMENT
PRACTICE

Sudan Penal Code section 113.

1. Prove :

(i) that the accused is a public servant.

(i) that he communicated or attempted to communicate information to a person to
whom the information should not in the public interest have been communicated at
that time.

(#if) that the information divulged was such that the public servant was under an obliga-
tion of secrecy express or implied not to divulge it.

SECS. 98-99 BREACII OF OFFICIAL TRUST 61

2. Procedure.—A warrant is required for the arrest of an accused. An offence under
paragraph (@) is not normally bailable, an offence under paragraph (b) is bailable. Neither
offcnce is compoundable. An offence under paragraph (a) is triable only in the High Court
but an offence under paragraph (b) may be tried by a magistrate of the first grade or by a
native court of grade A limited.

3. Charge.—I | ] hereby charge you [ ] as follows :

That you, on or about the..............day of ...
communicated to [ ] Ifor sub-paragraph (¢)—the agent of a
foreign power] information which it was not in the public interest at that time should be
so communicated to any pcrson and which you acquired by reason or by means of your
employment as a public servant and in respect of which you were under an oath of scerecy
express or implied and thercby committed an offence punishable under section 99 of the

Penal Code.

4 e RN FU LI
e g
: N

N




CHAPTER IX

OFFENCES AGAINST THE PUBLIC PEACE

100. An assembly of five or more persons is designated an unlawful
Unlawful assem- assembly if the common object of the persons composing
bly defined. that assembly is—

(@) to overawe by criminal force or show of criminal force the Govern-
ment or the Government of the Federation or any Government
of Nigeria or any public servant in the exercise of his lawful po-
wers; or

(b) to resist the execution of any law or of any lega! process; or

(¢) to commit any mischief or criminal trespass or other offence; or

(d) by means of criminal force or show of c¢riminal force to enforce
any right or supposed right; or

(e) by means of criminal force or show of criminal force to compel
any person to do what he is not legally bound to do or to omit to
do what he is legally entitled to do.

Explanation.—An assembly which was not unlawful when it assembled,
may subsequently become an unlawful assembly.

101. Whoever being aware of facts which render any assembly an

Member of wn. Unlawful assembly intentionally joins that assembly or

lawlul — assembly continues in it is said to be a member of an unlawful
ed assembly.

102. Whoever is a member of an unlawful assembly shall be punished
Punishment for with jmprisonment for a term which may extend to one

membership of un- . .
lawful assembly. year, or with fine or with both.

COMMENT

Pakistan Penal Code sections 141, 142 and 143.
Sudan Penal Code sections 115, 116 and 117.

1. The essence of an offence under section 102 is the assembling of a number of persons
united in a purpose to commit a criminal offence. The agreement to commit an offence is
itself an offence distinct from the offence which the persons agree and intend to commit

2. In section 100 : '
(i) the common object of the assembly must be one of the five objects mentioned.

(#) the assembly must consist of five or more persons having as their common object

one of the five specified subjects. It is not sufficient that five persons have assembled
. if all five have not subscribed to the common object.
(#ii) no one is a member of an unlawful assembly unless he is aware of the common
. object of the assembly and connives in it.
(iv) paragraph (a) : 20 overawe by criminal force ete. To carry a conviction under this
paragraph, the common object of the persons composing the assembly must have
been to overawe a public servant (or Government etc.); the mere fact that they did
overawe a public servant is not in itself sufficient. ¢
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(v) paragraph (b) : Some open act of resistance is necessary : mere words or threats are
not sufficient, unless it is shown that therc is an intention to carry them out.

(vi) paragraph (c): “Offence” under this paragraph means an offence punishable under
the Code or some other Ordinance or Law. It does not appear to have been the
intention that the word should be construed ejusdem generis with mischief and
criminal trespass.

(viii) paragraph (d) : “fo enforce a right or supposed right”. There is a distinction
between enforcing a right and maintaining a right. This paragraph would appear to
concern the case where the party claiming the right has not got possession of it. A
person entitled but not in possession may gain possession by peaceful means. He has
no right to take the law into his own hands and enter by force in a manner likely to
provoke a breach of the peace. This paragraph does not take away the right of self
defence to defend property given in paragraph (b) of section 60. A mere claim to

‘ title (even if bona fide) does not of itself give rise to the right of self defence.
(viii) paragraph (e) : This paragraph is generally worded to mean that no one can use
‘ criminal force to compel illegally another to do or forbear to do any act connected
or unconnected with property. e.g., if a person sees another person committing theft,
he is entitled to arrest the later under the Criminal Procedure Code. If other persons
more than five in number intervene to secure the release of the thief, their act falls
within the ambit of paragraph (e).

(ix) the Explanation is intended to make clear that a lawful assembly can become an
unlawful agsembly as a result of the subsequent acts of its members.

3. The commdn object might be inferred from mere words used by persons present in an
assembly. In the case of Na Juma & 7 othersv. Kano Native Authority, ! accused were heard
to say that they intended to burn a house, thercby committing the offence of arson. The
assembly was broken up whilst stones were being thrown at the house. Nevertheless, it was
held on appeal that arson was the common object of the assembly and even if the accused
had taken no steps to achieve it, the accused were properly convicted of participating in an
unlawful assembly.

4, Section 101 explains—

(i) Who may be said to be a member of an unlawful assembly; i.e. any person who
joins an unlawful assembly or stays in it.

(it) 1f a person pleads that he was an innocent bystander, he must prove that he was
there through no fault of his own and that he was unable to leave.

PRACTICE

1. Prove :

(@) that the assembly consisted of five or more persons.

(b) that the object of the persons so assembled was or became within the ambit of any of
the five objects defined in paragraphs (@) to (e) of section 100.

(c) that the object was common to the persons assembled.

(d) that the accused joined in or continued in the assembly.

(¢) thattheaccused did so intentionally and that he did so being aware of the above facts.

3. Procedure.—the offence is bailable, cannot be compounded and may be tried by
any magistrate’s court or native court.

3. Charge.—I [ ] hereby charge you [ 1 as follows :—

That you, on or about the.............. dayyof. ..o F:X SRRV
were a member of an unlawful assembly, the common object of which was [
and thereby committed an”offence punishable under Section 102 of the Penal Code.

103. Whoever being a member of an unlawful assembly is armed
‘ ) with any deadly weapon or with anything which used as
‘ Joining unlawful g weapon of offence is likely to cause death, shall be pu-

assembly armed . . . . A
withdeadlyweapon. Tished with imprisonment for a term which may extend

to two years or with fine or with both.
1. Na Juma and 7 Others V Kano Native Authority 1961 N.N.C.N. 9
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COMMENT
Pakistan Penal Code section 144.
Sudan Penal Code section 118.
1. The risk to the public peace is obviously aggravatcd by the intention to use {orce
shown any assembly armed with deadly weapons.
. 2. Whether or not a weapon is a deadly weapon or anything which if used as a weapon
is likely to cause death is a question of fact to be decided by the Court.

PRACTICE
1. Prove.—as for section 102 and that the accused was armed with a deadly weapon, or
with anything which used as a weapon of offence, was likely to cause death.
2. Charge.—as for section 102 with the addition after the name of the accused of the
words: “being armed with a deadly weapon to wit..... ... [or, being armed with
........................ ] which if used as a weapon of offence, is likely to cause death.”

104. Whoever joins or continues in an unlawful assembly knowing
_Joining or con- that such unlawful assembly has been lawfully com-
tinuing in wnlawful - manded to disperse, shall be punished with imprisonment
assembly knowing ; . .
it has been com- [Or a term which may extend to five years or with fine or
manded to disperse.  with both,
COMMENT

Pakistan Penal Code section 145.

Sudan Penal Code section 119,

Section 101 of the Criminal Procedure Code prescribes the persons by whom an unlawful
assembly may be ordered to disperse. Section 152 of the Penal Code provides for the punish-
ment of disobedience of any lawful order promulgated by a public servant. See also section
110 of the Penal Code.

PRACTICE

1. Prove.—as for section 102 and further—

(a) that the unlawful assembly had been commanded to disperse.

(b) thatsuch command was given in the manner prescribed by law.

(¢} that the accused joined or continued in such unlawful assembly after it had been

commanded to disperse.

(d) that the accused did so, knowing that it has been commanded to disperse.

2. Procedure.—As for section 102 except that the accused should not normally be
released on bail.

3. Charge—That you, on or about the..... .. day of ... -1 S joined
[or, continued in ] an unlawful assembly, knowing that such assembly had been commanded
in the manner prescribed by law to disperse, and thereby committed an offence punishable
under Section 104 of the Penal Code.

105. Whenever force or violence is used by an unlawful assembly
Rioting defined., or by any member thereof in prosecution of the common

o object of such assembly, every member of such assembly
is guilty of the offence of rioting.

106. Whoever is guilty of rioting shall be punished with imprison-
_Punishment for mMent for a term which may extend to three years or with
rioting. fine or with both.

COMMENT
Pakistan Penal Code sections 146 and 147.
Sudan Penal Code sections 120 and 121
1. Ariot is simply an unlawful assembly in a particular state of activity. It is only the use
of force which distinguishes a riot from an unlawful assembly.
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2. In the case of Na Juma & 7 others v. Kano Native Authority, ! the High Court held on
appeal that violence or injury to a human being is not an essential ingredient of the offence
of riot. Nor necd the violence displayed be necessarily directed towards achieving the com-
mon object of the unlawful assembly. In this case the object was arson but the violence
offered was the throwing of stones at a house. )

3. Two essentials are required to make every member of an unlawful assembly guilty of
rioting :

(a)g the use of force or violence by an unlawful assembly or by any member thereof; and

(b) the force or violence must kave been used in prosecution of the common ob_le_ct.

4. See section 263 for a definition of criminal force. The use of any force or violence,
however slight, by an unlawful assembly is rioting and the offence is complete as soon as the
force or violence is used. Violence may be force used against a person or against property.

PRACTICE
1. Prove :

(a) theexistence of an unlawful assembly (Seec comment to section 102). )
(b) that the accused, or any member of the unlawful assembly, used force or violence.
(r) that the force or violence was used in furtherance of the common object.

2. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or about the.. ... day of ..o, at..o were a member of an
unlawful assembly and, in prosecution of the common object of such assembly, [Aere state
the common object], committed the offence of rioting and thereby committed an offence
punishable under Section 106.

107. Whoever is guilty of rioting being armed with a deadly weapon
Rioting armed O With anything which uded as a weapon .of offence is
withdeadlyweapon.  ]ikely to cause death, shall be punished with imprison-
ment for a term which may extend to five years or with fine or with both.

COMMENT
Pakistan Penal Code section 148.
Sudan Penal Code section 122.

1. The offence under this section is simply au aggravated form of the offence under the
last section, carrying an enhanced punishment,

2. If one member of an unlawful assembly is armed with a deadly weapon the other
members cannot on that account be charged under this section. It is only the person so
armed who shouid be so charged. ) ]

3. Whether a weapon is a deadly weapon etc., or not must be determined on the facts in

each case.
PRACTICE

1. Prove.—as for section 106 and further that the accused was armed with a deadly

weapon or with something which was likely to cause death, when used as a weapon of
ence.

off 2. Procedure.—This offence cannot be tried by a court with less powers than the court of

a magistrate of the first grade or a native court grade B, The offence is not ordinarily bail-

able and not compoundable.

3. Charge.—That you, on or about the..... day of ... at..... were a member
of an unlawful assembly, and did, in prosecution of the common object of such assembly
(state here the common object) commit the offence of rioting and at that time were armed
with a deadly weapon [or something which used as a weapon of offence was Ilkely to cause
death] (state the weapon) and thereby committed an offence punishable under Section 107 of
the Penal Code.

1. Na Juma and 7 Others V Kano Native Authority 1961 N.N.C.N. 9
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108. If an offence is committed by any member of an unlawful assem-

OrEﬁgme;Hs;bmef bly in prosecution of the common object of that assem-
bly guilty of offence DLy, every person, who at the time of the committing of
committed in prose-  that offence is a member of the assembly, is guilty of that
ution of common
object, offence.
COMMENT
Pakistan Penal Code section 108.

Sudan Penal Code section 123,

1. This section makes a member of an unlawful assembly vicariously liable for an offence
committed by others in furtherance of the common object. The section means that a person
accused under it cannot plead that he did not himself commit the offence committed
in prosecution of the common object of the assembly.

2. There are two essentials to an offence under this section :

(@) commission of an offence by any member of an unlawful assembly; and

(b) the offence must had been committed in prosecution of the common object of the

assembly, or must be such as the members of the assembly knew to be likely to be

committed.
PRACTICE
Prove :
(a2) that there was an unlawful assembly.
(b) thatthe accused was a member of that unlawful (section 101).
(c) that he had intentionally joined or continued in the unlawful assembly.
(d) that an offence was committed by a member of the unlawful assembly.
(e) (i) that the offence was committed in prosecution of the common object of the
assembly; or
(i) that the offence committed was such as the members of the assembly knew to be
likely to be committed in prosecution of the common object.

109. Whoever promotes or does any act with intent to assist the pro-
Promoter of an 1MOtion of an unlawful assembly, shall be punishable as
lqnéallwrul asscmblély a member of such unlawful assembly and for any offence
[avie as a memder.  which may be committed by any member thereof in the
!s)zlxme manner as if he had himself been a member of such unlawful assem-
y.
COMMENT
Pakistan Penal Code section 150.
Sudan Penal Code section 124.
1. This section is intended to punish the persons, who whilst not actually present in an

unlawful assembly, are the real originators and instigators of the disturbance. In many cases
the law of abetment would cover such cases.

. 2. Promotion involves active assistance or instigation. It must be shown that the promo-
tion was in respect of an individual person or of a real person, It is not intended to cover

general promotion.
PRACTICE

1. Prove:
(@) that the accused promoted or did an act assisting in the promotion of an unlawful
assembly;
®) t}lxat the unlawful assembly in respect of which the promotion was undertaken took
place.
2. Procedure.—The offence is bailable, not compoundable and may be tried by any
court with jurisdiction over the offence committed by any member of the unlawful assembly.
3. Charge—1I [......cccooo.......... 1 hereby charge you [, ] as follows :
That you, on or about the... .. .. day of........ E-1 SO promoted [or did
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i ith intent to assist the promotion of] one, (name of
an act, ViZo.oooowieriinniensns ...»ylth inten e promotion of] one G and
of assembly promoted) to join as [or become] a member of a .
?}ET?}?Q sj;id (namév gf member of assembly promoted) as a member of the unhlatwﬁéluast;eé?gg
in pursuance of such promotion committed (specify t}:)e offence) and that y
committed an offence punishable under Section 109 of the Penal Code.

. . . or-
. Whoever joins or continues in any assembly of five or more p

.1.1 0 sans likely to cause a disturbance of the public peage

tin{xoii'ismi%l assembly knowing that such assembly has been lawfully commfan -

of five or more per- o 14 disperse, shall be punished with imprisonment for a

ing that ! . b .
"has “been com.  term which may extend to one year or with fine or with

manded to disperse. both. o

1 ] i ly within the
Explanation.—If the assembly is an unlawful assemb |

mean)icggaof section 100, the offender will be punishable under section 104.

COMMENT

Pzkistan Penal Cede section 151.

Penal Code section 125. . .
?}1‘%35 :ection differs from section 104 in that the assembly under this section need

not be an “unlawful assembly.” It need only be an assembly likely to cause a breach of the

Peag‘?'See section 102 of the Criminal Procedure Code for circumstances in which such

an assembly may lawfully be ordered to disperse.

PRACTICE
1. Prove :
(1) the assembly was composed of five or more people.
(2) thatthe assembly was likely to cause a !éregach é"f the peace.
that the assembly was lawfully commanded to disperse. ) )
83 that the accuseg joined, or continued in, such assembly after it had been so com

manded to dispersec.i Cnowinl
that the accused did so knowingly. ) . . ,
g)Procaedure.——The offence is triable by any magistrate’s court or native court, bailable,
and not compoundable.
follows :
3. Charge.—I ] hereby charge you [ . ] ag foll
That yo%l, on [or about the............ day of...cccoe..... at..ooiie joined [or ontinued

i 3 i i blic peace, and
an assembly of five or more persons likely to cause a disturbance of the pu
?fﬂereby committed an offence punishable under section 110 of the Penal Code.

111. Whoever wears, carries or displays in public any emblem, flag,
Wearing and cary-  grticle of clothing or other token or device in such manner
lerég.onmblem’ %  or on such occasion or in such circumstances as— Penal

(@) to constitute an offence under any other section of this Pena

Code, or of any other subsisting Ordinance or Law; or
(5) to cause or be likely to cause annoyance to the public or any sec-
tion thereof, or a breach of the peace, or disturbance of the public
peace, or the commission of an offence, ] 4t
shall be punished with imprisonment for a term which may extenﬂ 0
six months or with fine or with both, and in addition the _ernblem, ag,
article of clothing or other token or device in respect of which an offence
under this section has been committed shall be liable to forfeiture.
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COMMENT

Sudan Penal Code section 125A.

L. This section was interpolated into the Sudan Penal Code to deal with circumstances
generally covered in the Northern Region by the Public Order Law, 1957 (N.R. No. 11 of
1957). The Sudan scction has been retained in the Code for completeness but has becn
modified to ensure that it does not conflict with the Public Order Law, 1957.

2. Note that in section 140 (i) (@) of the Criminal Procedure Code, it is provided that the
fiat of the Director of Public Prosecutions is required for a presecution if the offence con-
stituted under paragraph (a) of section 11 is an offence under cither section 4 or section 5 of
the Public Order Law, 1957.

3. In the case of Liti Dangani v. Katsina Native Authority, ! the High Court held on
appeal that paragraphs (@) and (b) of the sections are two separate and distinct offences
and that a court when drafting a charge should state under which of the two paragraphs
the accused is charged. The accused in this case had been convicted of wearing a party badge
and the appeal was allowed because no section of the Penal Code or other Ordinance or
Law prohibits the wearing of such a badge and no evidence was offered that the wearing
of the badge caused or was likely to cause annoyance to the public, or a breach of the peace.
The High Court assumed that Section 111 was expressed in such general terms as to include
badges but this assumption need not be taken as a decision that political cap badges do in
fact come within the meaning of the section. Section 125A of the Sudan Penal Code made
specific reference to ‘badge’ whilst the word is omitted from section 111 which is otherwisc
identical. This omission was deliberate because the legislature considered that the wearing
of political button badges was commonplace in the Region and per se inoffensive. It may well
be, however, that the mere omission of the word from the section has not achieved the
desired object.

4. Paragraph (a) would appear to permit a prosecution under the Penal Code for
offences falling under sections 4 and 5 of the Public Order Law, 1957.

5. “Annoyance” Tt is reasonable to suppose that Indian precedent in the interpretatjon
of the meaning of this word will have strong persuasive effect in the Region’s courts.
“Annoyance” in India is considered to be a wider term than “nuisance”. The word “annoy”
must be taken to mean annoyance that would generally and reasonably affect an ordinary
person, not what would specially and exclusively annoy a particular individual.

6. In Liti Dangani’s case referred to above, the lower court convicted the accused
because it was considered that the accused wore the badge with the intention of causing a
disturbance. The High Court held that the intention of the accused in such cases is not rele-
vant. What must be proved is that the accused actually caused annoyance to the public or
a breach of the peace or commission of an offence or that what he did was likely to cause one
of these effects.

7. The section provides for forfeiture of the emblem, flag etc., in the event of a convic-

tion.
PRACTICE
1. Prove :
(@) that the accused wore, carried or displayed in public an emblem, flag, article of
clothing or other token or device.
(6) that the manner, or the occasion or the circumstances in which he committed the
act either :
(#) constituted an offence under any other section of the Penal Code or of any other
Ordinance and Law; or
. (i) resulted in any of the alternative effects laid out in paragraph (b) of the section.
2. Procedure.—An offence under this section can be tried by any magistrate or native
court and is bailable but not compoundable. Where an offence is punishable under para-
graph (a) of section 111 and is also an offence under section 4 or 5 of the Public Order Law,
1957, the sanction of the Director of Public Prosecutions is necessary to prosecute. (See
scction 140 of the Criminal Procedure Code).

L1:iDangani V Katsina Native Authority 196! N.N.C.N. 3
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3, Charge.—(i) under paragraph (a)—I | ] hereby charge you [ ]
follows :(—
e %hat you, onor aboutthe ... day Of oo At wore

i isplayed [an emblem [or flag etc.] (here state the nature of the emblem, flag
E(;;.;Eilll;nsi%hog ?rlufnngr [o[r, on such o[ccasion or, in such circumstances] as to constitute an
offence undecr Section.................... qf the Penal Code [or of any other Ordinance or Law] and
thercby committed an offence punishable under Section III‘EJf the Pe’r,lal que.

(ii) Under paragraph (7)—as above but after the word “manner” continue—as to causcf
[or be likely to cause] annoyance to the public [or a brt?ach of the peace or a disturbance o
the public peace or the commission of an offence] and thereby committed an offence punish-
able under Section 111 of the Penal Code.

112. Whoever assaults or threatens to assault or obstructs or attempts
to obstruct any public servant in the discharge of his duty

trﬁﬁ;‘;;‘iggb?y;giz as such public servant in endeavouring to disperse an

vant when suppres-  ypnlawful assembly or to suppress a riot or affray, or uses
singriot, etc. or threatens or attempts to use criminal force to such
public servant, shall be punished with imprisonment for a term which may
extend to five years or with fine or with both.

COMMENT

Pakistan Penal Code section 152.

Sudan Penal Code section 126. ]

1. This section is related to section 110 bu% pufm]shes mctﬁe severely persons who assault a

i vant endeavouring to disperse an unlawful assembly. ) )

pUbéfcI;e{hz case of Sarkin Kginkibastoho Ladan v. Zaria Nat_ive Authority, ! it was held tha}t
it was inappropriate to convict under this section when a policeman had been obstructed in
attempting to arrest a person who had been concerned in a riot at a time when the riot was

over.
PRACTICE

1. Prove :

(1) that an unlawful assembly was held.

(2) thatanendeavour was made to disperse it. ] o )

(3) that the person making the endeavour was a public servant acting in the discharge
of his duty as a public servant.

(4) that the accused assaulted, or threatened to assault or obstructed or attempt to
obstruct the public servant in the discharge of his duty or that he used, or threatened
to use criminal force to the public servant, discharging his duty.

2. Procedure.—The offence is triable by the court of a magistrate of the first grade or

by a native court of grade C or above and is bailable and not compoundable.

3. Charge.—I [ ] hereby charge you ] 1
as follows :

That you, on or about the............ooooviiiennn. day of o
At assaulted [or threatened to assault, etc.] (name)

a public servant, in the discharge of his duty as such public servant in endea'vouring to dis-
perse an unlawful assembly [or to suppress a riot or affray] and thereby committed an offence
punishable under Section 112 of the Penal Code.

113. Whoever in a public place disturbs the public peace shall be
punished with imprisonment for a term which may extend
Disturbance  of 1 one year or with fine which may extend to fifty pounds
public peace. s
or with both.

2, Sarkin Kinkiba V Zaria Native Authority 1962 N.N.L.R.53
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COMMENT

cf. Pakistan Penal Code section 159,

Sudan Penai Code section 127,

'The Code follows section 127 of the Sudan Penal Code and differs from the Pakistan
section which treats of the offence of affray. This is a wider section. For an offence to be
committed under this section it is essential that there should be a disturbance of the public
peace in a public place. The offence differs from the offences relating to unlawful assemblies

in that it does not require any minimum number of persons to complete the offence and an
unlawful assembly may occur in either a public or a private piace.

PRACTICE
1. Prove :

(i) that the accused disturbed the public peace.
(#i) that the disturbance occurred in a public place.

2. Procedure.—The offence may be tried by any magistrate or by any native court,
and is bailable and not compoundable.

114. Whoever does any act with inteni to cause or which is likely to

o cause a breach of the peace or disturb the public peace

anoe. in8 disturb- ghall be punished with imprisonment which may extend
to two years or with fine or with both.

COMMENT
Sudan Penal Code section 127A.

1. This section is considerably wider than section 113 in that it punishes a person doing
an act likely to cause or with intent to cause a breach of the peace. It is not necessary that an
actual disturbance or breach of the peace should take place as a result of the act.

2. Note that a higher maximum penalty is set for an offence under this section than for
section 113.

PRACTICE

1. Frove.—ihat the accused did an act intending to cause or which was likely to cause a
reach of the peace or disturb the public peace.

2. Procedure.—As for section 113.

[CHAPS. IX-X

|
I

CHAPTER X

OFFENCES BY OR RELATING TO PUBLIC SERVANTS

115. Whoever being or expecting to be a public servant accepts or

. obtains or agrees to accept or atterpts to obtzin from any
talg‘r:ghcgratggg?igg person for himself or for any other person any gratifica-
in respect of official  tjon whatever whether pecuniary or otherwise, other than

act: lawful remuneration, as a motive or reward—

(a) for doing or forbearing to do any official act; or ' _ .

(b) for showing or forbearing to show in the exercise of his official
functions favour or disfavour to any person; or .

(¢) for rendering or attempting to render any service or disservice to
any person with any departmeit of the publicservice or with any
public servant as such,

shall be punished—

(/) with imprisonment for a term which may extend to seven years
or with fine or with both; '

(7i) if such public servant is a public servant in the service of the
Government of the Northern Region or of the Government of the
Federation acting in a judicial capacity or carrying out the duties
of a police officer, with imprisonment for a term which may extend
to fourteen vears or with fine or with both.

Explanation 1.—If a person not expecting to be in office obtains a
gratiﬁgation by deceiving others into a belief that he is about to bein office
and that he will serve them, he may be guilty of cheating but he is not
guilty of an offence under this section.

Explanation 2.—A public servant who receives a gratification as a
motive for doing what he does not intend to do or as a reward for doing
what he has not done, is guilty of an offence under this section.

ILLUSTRATIONS

(@) A an Alkali obtains from}Z a merchant a situation in Z’s office for A’s brother as a
reward to A for deciding a suit in favour of Z. A has committed an offence under this section.

(&) A a District Head accepts a sum of money from a large land-owner. It does not
appear that A accepted this sum as a motive or reward for doing or forbearing to do arﬁy
particular official act or for rendering or attempting to render any particular service to the
land-owner. But it does appear that A accepted the sum as a motive or reward for showing
general favour in the exercise of his official functions to the land-owner. A has committed an
offence under this section.

(¢) A a public servant induces Z erroneously to believe that A’s influence with the
Government has obtained for Z the position of messenger and thus 1_ndues' Z to give A
money as a reward for this service, A has committed an offence under this section.
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COMMENT
Pakistan Penal Code section 161.
Sudan Penal Code section 128.

1. This section refers only to the taker and not the giver of the bribe. The general doc-
trine of abetment applies to the giver of a bribe and section 118 provides special punishment
for such cases.

2. “Expecting to be”’—it must be proved in such a case that the person accepting the
bribe—
(a) expected to obtain employment as a public servant; and

(b) that he led the other party to believe that he was about to obtain public employment.
(See Expianation 1.)

3. Striet proof is required that the accused is or was Oor was expecting to be a public
servant within the definition in section 10,

4. The section covers an attempt to obtain a bribe. It is not necessary to prove how the
bribe was demanded or obtained, if it is proved that it was obtained.

5. “‘Any other person’’—the other person need not be a public servant.

6. The word “gratification” is very wide and is not limited to money or material things—-
it presumably covers honorary distinctions, such as the gift of a tradional title.

7. “Legal remuneration’’—means the salary and éllowances, ete., officially paid to the
public servant by his employer or any other payment from other sources, which the public
employee is permitted by his employer to receive,

8. “Motive or reward’’—implies that there is an understanding that the bribe was given
in consideration of some official act or conduct. It is not necessary to show that the official
act, the subject of the consideration, was performed by the public servant and it js not a
defence to show that the act, if performed, was a legal act and against the person who ten-
dered the bribe. It is also not necessary to show that at the time of taking a bribe a public
servant intended to perform the act promised. (See Explanation 2).

9. “Official act” --in paragraph (a). The act in consideration of which the bribe was
tendered must be shown to be an act connected with the official functions of the accused.

10. The section provides in paragraph (ii) a heavier penalty for an offence committed
by a public scrvant of the Regional or Federal Government when acting in a judicial capacity

or as a public officer. This paragraph docs not apply to offences by employees of Native
Authorities acting as such.

PRACTICE
1. Prove :

(7) that the accused at the time of the offence was, or expected to be, a public servant.
(#) thathe accepted, or obtained, or agreed to accept or attempted to obtain from some
person a gratification for himself or any other person.
(#i) that the gratification was not legal remuneration,
() that he accepted, etc., the gratification as a motive or reward :
(@) for doing or forbearing to do any official act; or
(6) for showing or forbearing to show in the exercise of his official functions favour
or disfavour to some one; or
(¢) for rendering or attempting to render any service or disservice to someone with
any department of the pulic service or with any public servant,

2. Procedure.—A warrant to arrest is required. The offence is bailable and not com-
poundable. An offence punishable under paragraph (i) is triable only in the High Court.
Any other type of offence in the section may be tried by a magistrate of the first grade or by
a native court of grade C or above except that a native court has no jurisdiction in respect of
an offence committed by a Government servant.
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3. Charge.—I [....coooiinn. ] hereby ch?rge you [t ................... ]be?ng;)I]la(t)l‘glsi c
hat you on or about the ... day of..oii P 1
ser\;lz;nt 1'3,1 lhere, state clearly nature of the officc held] directly acceptled tiromm(ézrzlzg;z)ﬁ(f)‘c;r
another party staze the name of other party) a gratification other than egal re uncration,
as a motive etc., for [here state one of the circumsiances shown in (a), (b) or (c) Cof :
and thereby committed an offence punishable under Section 115 of the Penal Code.

116. Whoever accepts or obtains or agrees to accept or attempts to
. obtain from any person for himself or for any other per}fon
tioﬁa}gngrdga:éﬁ e any gratification whatever whethpr pecunijary or ott er-
fluence public ser- wise as a motive or reward for inducing by corrupt or
vant. illegal means any public lservant—
@) to do or forbear to do any official act; or )
Ebg in the exercise of the official funciions of such public servant to
show favour or disfavour te any person; or ) )
(¢) to render or attempt to render any service or d'1sserv1ce't]o any
person with any department of the public service or with any

ublic servant as such, )
shall be gunished with imprisonment for a term which may extend to three

years or with fine or with both.

COMMENT

Pakistan Penal Code section 562.

Sudan Penal Code section 129. o

This section deals with the case where a person takes a grauﬁcanoxl)\J as aihretw:tiri(sl tflcn);
inducing a public servant to do something by corrupt or illegal means. ote tha alr 5 e
person accepting the bribe who must use corrupt or illegal mcans : not necessarily
public servant,

PRACTICE
gz;)Prtohv:t the accused accepted or obtained or agreed to accept, or attempted to obtain
from some one, for himself or someone else, a gl'atlﬁcatxon. ) b .
(b) that he accepted etc., the gratification as a motive or 'rewa.rd to 1nc}uce y ’colrlrlég
or illegal means a public servant to do anything contained in any of paragrap s
c) of the section. o
2. Pf'ﬁ)cg(;u(re).?—A warrant is required for the arrest of an accused. The offence is ballatbcl)?
but not compoundable and is triable by a magistrate of the first grade or af na(t;ve cronunr1 o
grade C and above except that a native court has no jurisdiction in respect of a Gove
ant. )
SerVS.nCharge.—I [ ] hereby charge you [ ] as follows : sccented
That you on or about the......... day of ... Al ;&tiﬁcaliion
(or obtained etc.) from.................. for yourself [or for......... 1 1'}1 g ptification
(this should be specified) as a motive or reward for inducing, by corrupt or 1t eg}z;ow favo’ur
public servant, (name) to do [or forbear to do] an official act (s;ate act) [fortho i’ oW favou
etc.] and thereby committed an offence punishable under Section 116 o e Pe .

117. Whoever being a public servant, in respect of whom an offence

Abetment by pu- under section 116 is committed, abets the offence, shall

blic servant. of e punished with imprisonment for a term which may

?f Scfion 16" ioned o xtend to three years or wih fine or with both.
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COMMENT
Pakistan Penal Code section 164.
Sudan Penal Code section 130.
IHustration.—‘A’ is a public servant. ‘B’, A’s wife, receives a prescnt as a reward for
soliciting A to give employment to a particular person. A abets her in doing so. B is punish-
able under section 116 and A under section 117 (Pakistan Penal Code section 164).

PRACTICE

1. Prove :

(a) that the accused is a public servant.

(b) that an offencc under section 116 was committed in respect of that public servant.

(c) that the public servant abetted the offence.

2. Procedure.—As for section 116.

3. Charge.—I [.......ocooooe.. ] hereby charge you [ ] as follows :

That you on or about the...... day of. ... At being a
public servant, abetted the commission of the offence punishable under Section 116 by
RO ), and thereby committed an offence punishable under Section 117 of
the Penal Code.

118. Whoever offers or gives or agrees to give any gratification what-
. ~ ever whether pecuniary or otherwise in the circumstances
Offering or giving  and for any of the purposes mentioned in section 115 and
gratification to pub- . . . . .
lic servant. 166 shall be punished with imprisonment which may
extend to three years or with fine or with both.

COMMENT
Sudan Penal Code section 131.

This section is intended to punish specifically the abetment of offences under sections 115
and 116 by punishing any person who offers or gives or agrees to give any gratification to a
public servant in the circumstances covered by the two sections.

PRACTICE
1. Prove :

that the accused offered or gave, or agreed to give a gratification in the circumstances
and for any of the purposes mentioned in sections 115 and 116.
2. Procedure.—As for section 116.

3. Charge.—I [ 1 as follows :

] hereby charge you [

That you on or about the.............. day of . F:X et
offered [or gave or agreed to give] a gratification (state gratification) to.........ooocoomevveeervvnncn. a
public servant [or to........ . ] in the circumstance and for the purpose of (state

purpose, mentioned in section 115 or 116) and thereby committed an offence punishable under
Section 118 of the Penal Code.

ob{’:iglil;fg vaatte  119. Whoever being a public servant accepts or obtains
thing without con- O agrees to accept or attempts to obtain for himself or
sideration from per-  for any other person any valuable thing without conside-

son concerned in . . . . .
proceeding or busi- ration or for a consideration which he knows to be inade-

ness transacted by .
such public servant, quate

(@) from any person whom he knows to have been or to be or to be
likely to be concerned in any proceeding or business transacted
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or about to be transacted by such public servant or having any
connection with the official functions of himself or of any public
servant to whom he is subordinate; or

(b) from any person whom he knows to be interested in or related
to the person so concerned,

shall be punished with imprisonment for a term which may extend to

five years or with fine or with both.

ILLUSTRATIONS

(@) A, a District Head hires a house of Z, who has a boundary case pending before him.
It is agreed that A shall pay two pounds a month the house being such that, if the bargain
were made in good faith, A would be required to pay five pounds a month. A has obtained a
valuable thing from Z without adequate consideration.

(b) Z’s brother is arrested and taken before A an Alkali on a charge of perjury. A sells to
Z an old cow for ten pounds when its market value is only one pound. The money so obtain-
ed by A is a valuable thing obtained by him without adequate consideration.

COMMENT

Pakistan Penal Code section 165.

Sudan Penal Code section 132.

1. This section is wider than section 115 and makes punishable the mere taking of
presents by a public servant, when it cannot be proved that the presents were taken corruptly.
The question of the motive or reward of the giver of the present is not material. The section
covers the taking by a public servant of anything without consideration or for inadequats
consideration from any person -having any connection with the official functions of the
public servant.

2. The section does not prohibit the sale or purchase of anything by a public servant at
a fair price or gifts from relatives and friends which are unconnected with the official duties

of the public servant.

PRACTICE

1. Prove :

(a) that the accused is a public servant,

(b) that he has accepted or obtained, or has agreed to accept or has attempted to obtain
for himself or for someone else, a valuable thing.

(¢) that he gave po consideration for it or an inadequate consideration.

(d) that the person from whom the present was received was known to the accused to
have been, or to be, or to be likely to be concerned in the transaction of public
business with him or his subordinate, [or that the person from whom the present
was received was known by the accused to be related to a person having been con-
cerned or likely to be concerned in transacting public business with the accused).

2. Note.—Care should be taken not to accept the uncorroborated evidence of a decoy

witness, who has set out to trap the accused.

3. Procedure.—As for section 116, except that the offence is not normally bailable.

4. Charge.—I | ] hereby charge you [ ] as follows:
That you being a public servant on or about the.................... day of .o
-1 S accepted (or obtained etc.) for yourself [or for........ccen.ee. ] a valuable

thing (state the thing) without consideration [or for consideration which you know to be
inadequate] from ( ) whom you knew to have been concerned in a proceeding
[or business transacted by you viz. (state business] [or whom you knew to be interested in
or related to, the person so concerned] and thereby committed an offence punishable under
Section 119 of the Penal Code.
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or above, except that a native court has no Jurisdiction in r i
espect of an offenc
by a Government servant. P e committed

3. Charge.—I [ ] hereby charge you :
That you, on or about the ... day of ... y ..... agt .................... did (o}', agnt;?tltlg(»iv Sto
do).oii such conduct being contrary to (siate the direction of law) intending thereby

(or knowing yourself likely thereby] to cause injury to a i 3

> reby] person [or the public] (give name of
person) [or alternatives shown in paragraphs (b)-(c) of the section) and th i
offence punishable under Section 123 of the Pergal Code. ) and thereby commitied an

124. Whoever, being a public servant, and being as such public servant
Public  servane  CHATE€d With the preparation or translation of any docu-
grg'crﬁiggm jvlvj_ctc},]rrgct ment, frames or translat§s that document in a manner
ont 10 caus i which he knows and believes to be incorrect, intending
thereby to cause or knowing it to be likely that he may
) ) thereby cause Injury to any person, shall be punished with
111"1%)glgoginent for a term which may extend to three years or with fine or
with both.

Pakistan Penal Code section 167.
fuc'irar; Penal Code section 137.
sectin {12153 ‘sectlon deals with a specific instance of the type of offence generally covered by
2. In India, there was a conflict of authority upon the uestio
) ndia, : of wh
preparation” included the making of a copy of Z chJ)cument.q 1 of whether the word

PRACTICE

COMMENT

1. Prove :
(@) that the accused was a public servant.
(b) that he was charged with the preparation or the translation of the document.
(c) that he was so charged in his capacity as a public servant.
(d) that he framed or translated it in an incorrect manner.
(e) that he knew, or t?eheveq, that}he was incorrectly framing or translating it.
(f) that he so acted with the intention or with knowledge that it was likely that he would
5 Pcausg injury to some person.
« Frocedure.—A warrant is required for an arrest. The offence is bailable but not
gc?:é};ocurédatge and mailt%e ttrled by a magistrate of the first grade or by a native court of
r above except that a native court ha jurisdiction i i i
mer;t seCrvant gve excep) rt ias no jurisdiction in a case in which a Govern-
- Charge.—I [ ] hereby charge you :
That you, on or about the. .. day of ... . y ......... At be]inagS e{ogﬁgi‘é
tsgrvgnt, and being, as such public servant, charged with the preparation [or translation] of
1:' ocument relating to............... ..., framed [or translated] the document in a manner
rl'l l(gl you knew (or believed) to be incorrect, intending thereby to cause (or knowing it to be
}f’ hocument relating 0, framed (or translated) the document in a manner
Iwk llc you knew (or believed) to be Incorrect, intending thereby to cause [or knowing it to be
ikely that you might thereby cause] injury to..... ... and that you thereby committed an
offence punishable under Section 124 of the Penal Code.
125. Whoeve_:r,' being a public servant knowing that he s likely to cause
. injury to any person or intending unlawfully to give any
ublic t i
o e pervant pgrso'n g.n'advantage,l makes or pronounces in any stage
ings acting conra- Of @ judicial proceeding any report, order, judgment or
rytolaw. decision which he knows to be contrary to law, shall be
punished with imprisonment, which may extend to seven
years or with fine or with both.
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126. Whoever, being a public servant authorised by law to commit
Wrongful commit. Persons for trial or to confinement or to keep persons in
tal or confinement confinement, commits any person for trial or to confine-
by public servant. ment or keeps any person in confinement—

(a) knowing that he is acting contrary to law; and
(b) knowing that he is likely to cause injury to any person or
intending unlawfully to give any person an advantage, shall be
punished with imprisonment for a term which may extend to seven years
or with fine or with both.
COMMENT
Pakistan Penal Code section 219.

Sudan Penal Code sections 138 and 139.

These two sections deal with special cases of offences where the offender is a public ser-
vant acting judicially or responsible for keeping a person in confinement. Section 126 should
be read also with reference to sections 254 to 261 dealing with Wrongful Restraint and
Wrongful Confinement. The sections as originally drafted followed the Sudan Code in
punishing the intention to commit any of the acts in knowledge that the offender was acting
contrary to law. This wording was considered capable of too tight a construction and the
wording of the Pakistan Code was substituted by sections 3 and 4 of the Penal Code
(Amendment) Law, 1960 (N.R. No. 19 of 1960). The effect of the amendments
is to put upon the prosecution the burden of proving knowledge ofthe likelihood of causing
injury or giving advantage to some person.

PRACTICE
1. Prove :

(@) Section 125.
(i) that the accused was a public servant.
(i) that he made or pronounced in a judicial proceeding, a report, order, jugdment
or decision contrary to law.
(iii) that he knew that he was thereby likely to cause injury to a person or that he
intended unlawtully to give some person an advantage.

(b) Section 126.
(1) that the accused was a public servant authorised by law to commit persons for
* trial or to confinement or to keep persons in confinement.
(if) that, in that capacity, he committed a person for trial or to confinement.
(iit) that, in doing so, he knew that he was acting contrary to law and
(iv) that, in doing so, he knew that he was likely to cause injury to some person or
that he would unlawfully give advantage to some person.

2. Procedure.—A warrant is required for an arrest under both sections. Both offences
are not normally bailable and not compoundable and may be tried by a Chief Magistrate
or a native court of grade A Limited or above except that no native court has jurisdiction in
a case where the accused person is a Government servant.

3. Charge.—Under Section 125 (for section 126 wording appropriately changed is re-

quired)—

IT ] hereby charge vou [ ] as follows :

That you, on or about the.................. day of ..o 1 U being
a public servant in the course of a judicial proceeding and knowing that you were thereby
likely to cause injury to........... [or, intending unlawfully “to give..........ccoovevnne. an

advantage] made [or pronounced] a report [or order, etc.] knowing that the said report [or
order, etc.] was contrary to law and thereby committed an offence punishable under Section
125 of the Penal Code.
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127. Whoever, being a public servant whose duty it is as such public
Public  servant SCTVANt to arrest any person or to keep any person in
omitting to arrest confinement or custody, intentionally omits to arrest
or aiding cseape.  gyych person or intentionally suffers such person to escape
or intentionally aids such person in cscaping or attempting to escape
from such confinement or custody, shall be punished as follows, that is to
sa

(@) with imprisonment for a term which may extend tc fourteen years
with or without fine, if such person is under sentence of death; or

(b) with imprisonment for a term which may extend to seven years
with or without fine, if such person is under sentence of imprison-
ment for a term of ten years or upwards or is charged with or
liable to be arrested for an offence punishable with death; or

(¢) with imprisonment for a term which may extend to three years
or with fine or with both, if such person is under sentence of
imprisonment for a term not extending to ten years or is charged
with or liable to be arrested for an offence punishable with impri-
sonment for a term which may extend to ten years; or

(d) with imprisonment for a term which may extend to two years, or
with fine or with both, in any case not above specified.

COMMENT

Pakistan Penal Code sections 221-222.

Sudan Penal Code section 140.

1. This section is a further elaboration of the general offence described in section 123,
and lays down heavier penalties for policemen, prison warders and other public servants
charged with the duty to arrest and keep in custody criminals. Penalties are graduated to
accord with the gravity of the crime of which the escapee has been convicted.

2. Note that in this section the public servant must intentionally omit to arrest or facili-
tate the escape of the person and compare this section with section 128 where negligence
only is required to complete the offence.

PRACTICE

1. Prove :

(@) thatthe accused is a public servant charged with a duty to arrest or keep a person in
confincment.

(b) that tdhe person was not arrested or that he escaped or attempted to escape from
custody.

(c) that the public servant omitted to arrest the person or allowed the person to escape
from custody or aided the person to escape or attempt to escape.

(d) that the public servant acted with intention.

2. Procedure.—A warrant is rcquired for the arrest of the public servant. The offence is

not normally bailable and not compoundable. The offence may be tried :

(@) if the person escaping is under sentence of death, by the High Court or by a native
court of grade A Limited or above.

(b) if the offender is under a sentence of imprisonment for ten years or upward or is
charged with an offence punishable with death, by a Chief Magistrate or by a native
court of grade ‘A’ Limited or above.

(c) if the offender is under a sentence of imprisonment for a term not extending to ten
years or is charged with an offence punishable with imprisonment of up to ten years
by a magistrate of the first grade or by a native court of grade C or above.
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(d) inall other cases by a magistrate of the third grade or by native court of grade D or
above, cxcept that no native court has jurisdiction in a case where the accused is a
Government servant.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you.............. on or about the.......... day of ... At being 2
public servant whose duty it was to arrest....... [or to keep............ in confinement o1
custody] intentionally omitted toarrest............. [orintentionally suffered...........ccoiiirnn.

to escape, cte.] and thereby committed an offence punishable under Section 127 of the Penal

Code. .
128. Whoever, being a public servant whose duty it is as such public
servant to arrest any person or to keep any person i con-
public  servant fAinement or custody, negligently omits to arrestfthat per-
omitting to amest  ¢on or negligently suffers that person to escape from con-

' t . o . .
e°§ca§é°.‘m“ M8 A fnement or custody. shall be punished with imprison-
ment for a term which may extend to two years or with
fine or with both.
COMMENT

Pakistan Penal Code section 223.

Sudan Penal Code section 141. ' ) ) .
This section differs from scction 127 only in that it punishes a public servant who by his

negligence fails to arrest 2 person or to keep a person in custody, when he has a public duty

do so.
fodoso PRACTICE

1. Prove.—as for section 127 except that negligence only on the part of the public servant
i i c ence.

* re;}uﬁzdc:guigg)}lf tv:atg(;r?gs required to arrest the public servant. The offence is bailable
but not compoundable. The case may be tricd by a magistrate of the third grade or by any
native court except that the native court has no jurisdiction over a Governrpent _servan’t; ]
3. Charge.—as for section 127 with the substitution of the word “negligently” for

“intentionally.” ‘ )
129, Whoever being a public servant wilfully omits to perform any
) duty pertaining to his office which he is legally bound to
Public nosl¥a perform shall, if such omission causes or tends to cause

causing danger by U
omitting to perform  danger to human life, health or safety or causes or tends

duty. to cause a riot, be punished with imprisonment for a term
which may extend to two years or with fine or with both.
COMMENT

Sudan Penal Code section 142. ] )

1. This section is another special case flowing from section 123.

5. Intention and not mere negligence is required to complete the offence.

PRACTICE

1. Prove : )

(@) that the accused is a public servant. o )

() ihat he wilfully omitted to perform a duty pertaining to his office.

(¢) that his omission to perform the duty caused or tended to cause danger to human

life, health or safetyjor caused or tended to cause fa riot. .

2. Procedure.—A warrant is required for the arrest of a public servant. The offence 1s
bailable and not compoundable and}is triable tgy a magistrate of the third grade or by any
native court except that a native court has no jurisdiction where the accused is a Govern-
ment servant. '

3. Charge.—1 [ ] hereby charge you ] ] as follews:

That you, on or about the....... day of ..o P\ S being a public servant
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legally bound to perform a duty................ wilfully omitted to perform that duty and thereby
caused [or tended to cause] danger to human life [or health or safety or caused a riot or
tended to cause a riot] and thereby committed an offence punishable under Section 128 of
the Penal Code.

130. Whoever being a public servant wrongfully abandons his duties

Abandonment of 11 pre-arranged agreement with two or more other such
duty by public ser- public servants shall, if the intention or effect of such

e ) abandonment is to interfere with the performance of a
public service to an extent which will cause injury or damage or grave
Inconvenience to the community, be punished with imprisonment for a
term which may extend to two years or with fine or with both.

COMMENT

Sudan Penal Codc section 143,

1. This section is intended to prevent intentional injury or damage or grave inconve-
nience to the public at large by illegal stoppages of work by public scrvants acting in con-
cert resulting in interference with a public service.

2. The scction does not make any strike by public servants illegal. Stikes legaliscd by
tegislation affecting trade and professional unions are not afiected by this section.

3. “Wrongful” in this contcxt means illegal and if inconvenience is caused it must be

“grave.”
PRACTICE

1. Prove :

(a) thatthe accused is a public servant.

(b) that heactedin a pre-arranged agreement with two or more other such public servants,

(c) that he abandoned his duties wrongfully.

(d) that his intention or the effect of the abandonment was to interfere with the per-
formance of a public service to an extent which would cause injury, or damage, or
grave inconvenience to the community.

_2. Procedure.—A warrant is required for the arrest of a public servant. The offence is
bailable and not compoundable and is triable by a magistrate of the third grade or by any
native court except thata native court has no jurisdiction if the accused is a Government
servant.

3. Charge.—I [ ] hereby charge you [ ] as follows :—
That you, on or about the........... day of oo At being a public
servant acting in pre-arranged agreement with. ... and......... [and other] being also

public servants, wrongfully abandoned your duties with the intention of interfering with the
performance of a public service [or which abandonment resulted in an interference with the
performance of a public service] to an extent which will cause injury (or damage or grave
Inconvenience to the community) and thereby committed an offence punishable under
Section 130 of the Penal Code.
131. Whoever, being a public servant and being legally bound as
Public servant SUCh public servant not to purchase or bid for certain
il.:]nglav;'gulll}_'t purchas-  property, purchase or bids for that property in his own
» property. name or in the name of another or jointly or in shares
with others, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.
COMMENT

Pakistan Penal Code section 169.

Sudan Penal Code section 145,

The object of this section is to make it an offence for a public scrvant to purchase or bid
for property when he is under a legal obligation in respect of the property not to purchase it.
Being in an official position therc are many circumstances in which a public servant could
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obtain unfair advantages over other traders. e.g., A sheriff buying property at a sale of goods
levied in execution of a judgment of a court. See section 376 of the Criminal Procedure
Code.

PRACTICE

1. Prove :

(@) thatthe accused was a public servant.

() that he as such public servant, was legally bound not to purchase or bid for the pro-

perty in question.

(¢) that he purchased or bid for the property, cither in his own name, or in the name of

another, or jointly, or in shares with others.

2. Procedure.—A warrant is necessary to arrest a public servant. The offence is liable
and not compoundable and is triable by a magistrate of the third grade or any native court
except that a native court has no jurisdiction over a Government servant accused under
this section.

3. Charge.—1 ] ] hereby charge you [ ] as follows :

That you, being a public servant and being legally bound as such public servant not to
purchase [or bid for] certain property, Viz............... , purchased [or bid for] that property
in your name [or in the name of ... or jointly or in shares with........ ] and thereby
committed an offence under Section 131 of the Penal Code.

132. Whoever pretends to hold any particular office as a public servant
Personating a  knowing that he does not hold such office, or falsely per-
public servant. sonates any other person holding such office, and in such
assumed character does or attempts to do any act under colour of such
office, shall be punished with imprisonment for a term which may extend
to three years or with fine or with both.

COMMENT

Pakistan Penal Code section 170.

Sudan Penal Code section 146.

1. This section punishes a person who pretends to hold public office as a public servant
or who falsely pretends to be any other person holding such office and does any act in the
guise of such a public servant.

2. Ttis not necessary to show that the particular office actually exists. .

3. “Falsely” does not mean “fraudulently”. (See section 17). Intent to defraud is
immaterial.

4. Some positive act under colour of the office is necessary to complete the offence.

PRACTICE

1. Prove :

(a) that the accused personated a public servant or that he pretended to hold the post of
a public servant.

() that he was not such a servant, or did not hold the post pretended.

(c) that he acted falsely or that he knew that he did not hold the office in question.

(d) that he, when assuming the character, did or attempted to do something under
colour of his assumed office.

2. Procedure.—Accused may be arrested without a warrant. The offence is bailableand

not compoundable. Any court may try the offence.

3. Charge.—I1 [ ] hercby charge you [ ] as follows
That you................ on or about the............ day of....cccooveeinnn. X S ,pretended
to hold the office of..................... as a public servant, [or falsely personated.............ccoocvrinennen.

holding such office] and in such assumed character did [or attempted to do]................ under
colour of such office and thereby committed an offence punishable under Section 132 of the

Penal Code.
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133. Whoever not belonging to a certain class of public servant wears

Wearing dress or 1LY dress or carries any token resembling any dress or

g;rrgﬁltﬁiiolégr;v used token used by that class of public servant with the inten-

_ " tion that it may be believed that he belongs to that class of

g}ubhc serz{ant, shall be punished with imprisonment for a term which

orav}x’fi?})itﬁgthfo six months or with fine which may extend to twenty pounds
COMMENT

Pakistan Penal Code section 171.
?_\}i(jan Penal Code scction 147.
is section punishes the wearing of any recognised uniform or the carryi
. ¢ ying of a badge o
oEl_aer symbol of office used or like that used by a public servant with the intcntgion of pasgsingr
off as that public servant. Proof of intent to defraud is not necessary.

PRACTICE

1. Prove :
277; ttlllatttt}}]e accuged wore the garb, or carried the token in question,
( sclriant;. garb worn or the token carried resembled that used by a class of public
c) that the accused was not a public servant entitled to us

t . ! ] ] e such garb or token.

(d) thathe did as in () with the intention, or with the knowledgeg, that it was likely that
) Pl-torcrélﬂght be Reheved th;t he bcl:jlonged to such a class of public servants

. dure..—An accused may be arrested without warrant. Th e i i

and not compoundable and may be tried by any court. © offence s bailable

CHAPTER XI

CONTEMPTS OF THE LAWFUL AUTHORITY OF
PUBLIC SERVANTS

134. Whoever absconds in order to avoid being served with a summons
Absconding to notice or order proceeding from any public servantlegally
avoid _service of - competent as such public servant to issue such summons,
order. notice or order, shail be punished—
(@) with imprisonment for a term which may extend to one month
or with fine which may extend to ten pounds or with both; or
(b) if the summons or notice or order is to attend in person or by
agent or to produce a document in a Court of Justice, with impri-
sonment for a term which may extend to six months or with fine

which may extend to twenty pounds or with both.

COMMENT

Pakistan Penal Code section 172
Sudan Penal Code section 148,
1. This section only applies to a summons,

upon a person before it is effective. )
9. The term ““abscond” does not mean that the person “absconding” must necessarily

leave the place in which he is normally to be found. If he hides himself to avoid service he has

absconded.
3. An accused must be shown to have had knowledge of the issue of the process or to

have had reason to know that process would issue.

PRACTICE

notice or order which must be served formally

1. Prove :
(@) that the process in question was a summoans, notice or order.

(B) that it was issued by a public servant legally competent to issue it.
(c) that the process was ordered to be served on the accused.
(d) that the accused absconded in order to avoid the service;

and for paragraph (b) of section 134:
(e) that the process required the presence of the accused or his agent or the production

of a document in a Court of Justice.
2. Procedure.—A warrant is required for the arrest of an accused. Consent of the public

servant issuing the process or of some public servant to whom he is subordinate is required
tolay a complaint. The offence is bailable, not compoundable, and triable in any court.

Preventing ser- 135, Whoever in any manner—
vice or publication
of summons, etc.

(2) intentionally prevents the serving on himself or on any other
person of any summons, notice or order proceeding from any
public servant legally competent as such public servant to issue

: such summons, notice or order; or

(b) intentionally prevents the lawful affixing to any place of any such

summons, notice or order; or
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(¢) intentionally removes an i
moves any such summon
’ any place to which it is lawfully affixed; o: » fiotiee or order from
(d) g}ltggﬁlcggglly t1})1re\ftentsfthe lawful making of any proclamation
authority of any public servant leeall i
such public servant to di ion 10 be tade et
bk Dol s o direct such proclamation to be made, shall
(1) with imprisonment for a term whi
( which may extend t
month or with fi i o with
" IV ne which may extend to ten pounds or with
if) if the summons, notice, order or ion i
1 s X proclamation is to
mf I}erspn or by'agen't or to produce a document in a %E)el?rc%
of Justice with imprisonment for a term which may extend
to six months or with fine which may extend to twent
pounds or with both, ey

Pakistan Penal Code section 173. COMMENT

Sudan Penal Code section 149.
Some kind of intentional opposition must be offered to the officer serving the process

1. Prove : FRACTICE
(@) that the process was a summ i
V ons, notice, or order.
g?g :g:: :Eg g;g;:lcl:lsos nl:sg;:é:l frorq a pléblic se;vant legally competent to issue it
, etC. was issued to i I
othier person o pubiciy be served either on the accused, or upon some
(d) that the accused prevented the service,
(€) that he did so intentionally;
and( }'_;)r tIilartatghraph (3} of the section, additionally :
at the process required the attendance of the i
, or the production of a document in a Court gf Ja Sgtlizzd +1 PeTSOM or by representative
. Pr — i i .
o B :sixeiil;rihe i;\r :z':aégaé]rt ésfrsiqrg]er;d &).r the arrest of an accused. Consent of the public
ser ] some public servant to whom he is subordi i i
y a complaint. The offence is bailable, not compoundable, and trif‘l‘iﬁ:a}fl I;nr; %gﬁ:?

136. Whoever, having been required by a summons, notice orde
 Fallue o avend 1or proclamation proceeding from any ’public ’serva lt-
in obedience to,an SZ%I:]ﬂeI)t/Occ;rtnpcelt@nt as such public servant to issue tfrlle
order | attend 1 person or by agent at a certain ti

. . . lm
or omits to attenlc)llgtcih ;n;?:éleogsg); and w1:1hout re?sonable cause reeflilsf::cs1

r end at 1 Lime or departs from t

the time at which it is lawful for him to depart, shall be pulrll?sthgi?f before

(@) with imprisonment for a i
] s term which may extend to o
or with fine which may extend to ten pounds or with botﬁ('3 ol?onth

®) ge rt:;:nsgflgo:;én?qtice,corder oerroclamation is to attend in
t In a Court of Justice, with i i
a term which may extend to six ’ ith e whish mor
months i
extend to twenty pounds or with bot or ith fine which may
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COMMENT

Pakistan Penal Code section 174,
Sudan Penal Code section 150.
1. The public servant must be legally ¢

be strictly proved. ) )
dered by the Northern Nigerian High Court on appeal in the

2. This section was consi b [ :
case of Paul Mechanic V. Bedde Native Authority. ! In this case, a police officer had told the

appellant that he was wanted in a police siation and the appellant had refused to go. The
High Court held that there should have been evidence that the appellant had received an
order of a kind which he was bound to obey under Section 123 of the Criminal Procedure
Code and that the order had come from a person who, under the same section, was legally
competent to issue it. A police officer acting “merely as a messenger” is not legally compe-
tent to issuc the order unless it is shown that he has been deputed to investigate the case.

3. Proof of service of the process is essential.
PRACTICE

ompetent to issue the process and this fact must

1. Prove:
(@) that there was an oblig
(b) that the summons, etc., as issue
{¢) that the accused thereby became
certain time and place. )
(4) that he did not so attend or that he left the place before the time at which it was law-
ful for him to depart.
() that he so acted with intention.
and for a conviction under paragraph (&) of section 136 :
(f) that the summons, etc., was to attend in person or by agent in a Court of Justice.
3. Procedure.— Warrant is required for the arrest of an accused. Consent of the public
servant issuing the process or of some public servant to whom he is subordinate is required
to lay a complaint. The offence is bailable, not compoundable, and triable in any court.
137. Whoever, having been required by a summons, notice, order
Failure to pro. OF proclamation proceeding from a public servant legally
duce document to competent as such public servant to issue the same to
publicservant. produce or deliver up any document or other thing, in-
tentionally omits so to produce or deliver up the same, shall be punished—
(a) with imprisonment for a term which may extend to one month
or with fine which may extend to ten pounds or with both; or
(b) if the document is to be produced or delivered up to a Court of
Justice, with imprisonment for a term which may extend to six
months or with fine which may extend to twenty pounds or with

both.

Pakistan Penal Code section 175.

Sudan Penal Code section 151.
A witness who has a document and fails to produce it when required to do so is punisha-

ble under this section if the process is issued by a civil court. The section is not limited to pro-
cess issued in the exercise of criminal jurisdiction.
PRACTICE

ation to attend in obedicnce to the summons, etc.
d by a public servant legally competent to issue it.
legally bound to attend in person or by agent at a

COMMENT

1. Prove :
(@) that it was a public servant or a Court of Justice against whom the offence

was committed.
(b) thatthe accused was legally bound to produce or deliver up the document in question.

1. Paul Mechanic V Bedde Native Authority 1962 N.N.L.R. 23.
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(c) thattheaccused had the document in his possession or the means of obtaining it and
omitted to produce or deliver it up.
(d) that the accused did so intentionally.
2. Procedure.—A wauirant is required for the arrest of an accused. Consent of the public
servant issuing the process or of some public servant to whom he is subordinate is required to
lay a complaint. The offence is bailable, not compoundable, and triable by any court,

138. Whoever, being legally bound to give any notice orto furnish
Failore o give 1'nforn'1at1c:n on any subject to any public servant as such,
notice or informa- Intentionally omits to give such notice or to furnish such
ton ot Public information in the manner and at the time required by
.. law, shall be punished—
(a) with imprisonment for a term which may extend to one month or
with fine which may extend to ten pounds or with both; or
(b) if the notice or information required to be given is in respect of
the commission of an offence or is required for the purpose of
preventing the commission of an offence or in order to arrest an
offender, with imprisonment for a term which may extend fo
six months or with fine which may extend to twenty pounds or
with both.
) COMMENT
Pakistan Penal Code section 176.
Sudan Penal Code section 152.
Chapter XI of the Criminal Procedure Code contains a number of sect i
! ¢ > ) tions defiain,
the dllltlestct)f thei:pl_llbllc and of natglvc authority stafl to give information to the Police in cri%
minal matters. Failure to give information under those sections is punishabl i
138 of the Penal Code. puishable under section
PRACTICE
1. Prove :
(@) that the accused knew of the circumstance or had the information in question;
(b) that he was legally bound to give notice thereof or to furnish the information-
él% tkﬁat ;uch notice should have been given; ’
that he omitted to give such notice or furnish the information as requi ;
(e) that he did so with intention ; duived by law;
and( }31 t?g ctats}tle of an offence under paragraph (b) of the section, additionally—
at the notice or information had referred to the commission of an off;
, Pcongerned the arrest of an offender. orienee or
- Procedure.—A warrant is required for the arrest of an accused. The offence is ba;
¢ . ailable
and not compoundable and may bc't1'le_d by any court, The consent of the public servant to
whom the accused was under an obligation to give the information or of some public servant
to whom such public servant is subordinate is necessary to lay a complaint.
3. Charge.—The cha;ge must dlst.mctly set out the particular offence, in respect of which
thetilccused omitted to give information and it must be made clear what his duty was in the
matter. '

139. Whoever, being legally bound to furnish information on any

subj i :
Furnishing false ject to any public servant as such, furnishes as true

informasion. information on the subject which he knows or has reason
.., to believe to be false, shall be punished—

(@) with imprisonment for a term which may extend to six months

__ or with fine which may extend to twenty pounds or with both; or

(6) 1if the information which he is legally bound to give is in resﬁect

v
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of the commission of an offence or is required for the purpose
of preventing the commission of an offence or in order to arrest
an offender, with imprisonment for a term which may extend to
two years or with fine or with both,

COMMENT

Pakistan Penal Code section 177.

Sudan Penal Code section 153.
1. Bothin sections 138 and 139, there is no legal liability unless a legal obligation to give

information exists. . )
5. Itisnot necessary to prove an intention to defraud. The mere giving of false informa-

tion is sufficient providing the person giving it knows or has reason to believe that is is untrue.

PRACTICE
1. Prove : .
(a) that the accused was legally bound to furnish the information in question to a public
servant.

(b) that he did furnish information accordingly.

(¢) that the]information was false.

(d) that the accused gave the information as true although he knew or had reason to

believe that it was false :
and to constitute an offence under paragraph () of the section additionally :

(e) that the information was in respect of the commission of an offence.

2. Procedure.—A warrant is necessary to arrest an accused. The offence is bailable but
not compoundable and the offence may be tried by any court. The consent of the public ser-
vant to whom the information was given or a public servant to whom he is subordinate is
necessary before a complaint may lie.

3. Charge.—I [ 1 hereby charge you [ 1 as follows :
That you, on or about the................... dayof....cooieen. F-L being legally bound
to furnish information on any subject, to wit.................... Jfurnished information which you

knew [or, had reason to believe] to be false [and the information which you were bound to
give was in respect of the commission (or prevention) of an offence (or apprehension of an
offender)] and thereby committed an offence punishable under Section 139 of the Penal Code

140. Whoever gives to any public servant any information which he

False information  K0OOWS or believes to be false, intending thereby to cause

with intent to mis- Or knowing it to be likely that he will thereby cause such
lead public servant. public servant—

(@) to do or to omit anything which such public servant ought not to
do or omit if the true state of facts respecting such information
is given were known by him; or

(b) to use the lawful power of such public servant to the injury of
annoyance of any person,

shall be punished with imprisonment for a term which may extend to one
year or with fine which may extend to twenty pounds or with both.
[LLUSTRATION

(@) A informs a police officer that Z a policeman subordinate to such police officer has
been guilty of neglect of duty or misconduct knowing such information to be false and know-
ing it to be likely that the information will cause the police officer to dismiss Z. A has commit-
ted an offence under this section.

(b) A falsely informs a public servant that Z has contraband goods in a secret place
knowing such information to be false and knowing that it is likely that the consequence of
the information will be a search of Z’s premises attended with annoyance to Z. A has com-
mitted an offence under this section.
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(¢) A falsely informs a policeman that he has been assaulted and robbed in the
neighbourhood of a particular village. He does not mention the name of any person as one of
his assailants but knows it to belikely that in consequence of this information the police will
make enquiries and institute searches in the village to the annoyance of the villagers or some
of thera. A has committed an offence under this section.

COMMENT

Pakistan Penal Code section 182.

Sudan Penal Code section 154.

1. This section covers the case wherc a person, under no legal obligation to give infor-
mation, deliberately gives false information to a public servant in order to mislcad him and
thereby causes him to exercise his powers as a public servant to the injury of another person.

2. InIndia,this section has been held to apply to a case where a policc investigation was
initiated a s result of false information given to the police.

3. Itis not necessary that the public servant is induced by the false information to do
anything or omit to do anything : it is necessary that the person giving the false information
should be shown to have had the intention that the publicscrvant should act uponit in one of
the ways indicated in paragarphs (a) and (b) of the section.

PRACTICE

1. Prove :

(@) that the person to whom the information was given was a public servant.

(b) that the accused gave the information in question to the public servant.

(c¢) that the information was false.

(d) that the accused knew or believed such information to be false when giving it.

(e) thatthe accused intended thereby to cause, or knew that it was likely that he would

thereby cause the public servant to act in one of the ways specified in paragraphs
(a) and (b) of section 140.

2. Procedure.—A warrant is required for the arrest of an accused person. The offence is
bailable and not compoundable and may be tricd by any court. The consent of the public
servant to whom the false information is given or of a public servant to whom he is subordi-
nate must be obtained before a complaint is laid.

141 (1) Whoever refuses to bind himself by an oath or affirmation to

Refusing oath or State the truth when required so to bind himself by a
dﬂl‘jlfmartéo?m Jveen public servant legally competent to require that he shall
pubyﬁc wnant b SO bind himself, shall be punished with imprisonment
make t. for a term which may extend to six months or with fine
which may extend to twenty pounds or with both. )

(2) The provisions of this section shall not apply to a witness in judicial
proceeding who, having been called upon to take an oath or make a
solemn affirmation that he will speak the truth under Sub-section (1)
of section 229 of the Schedule to the Criminal Procedure Ccde Law, 1960,
refuses to take such oath or make such affirmation under the provisions

of section 230 of the Schedule tothe Criminal Procedure Code Law, 1960.1

COMMENT

Pakistan Penal Code section 178.
Sudan Penal Code section 155.
Note that Subsection (2) was inserted by the Penal Code (Amendment) Law, 1963 to remove

an apparent conflict between the original section and section 230 of the Criminal Procedure
Code. It is not an offence to refuse to take an oath in judicial proceedings.
PRACTICE
1. Prove :
(@) that the accused was required by a public servant to bind himself by an oath

or affirmation to tell the truth.
1. Inserted by Section 2 of the Penal Code (Amendment) Law, 1963 (N.N. No. of 1963).
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(b) that such public servant was legally competent to require that the accused should so

bind himself.

(c) that the accused refused to bind himself as required.

2. Procedure.—A warrant is required for the arrest of an accused person. The offence
bailable and not compoundable and may be tried in any court. The consent of the public
servant or court requiring the oath to be taken or of a public servant to whom the public
servant is subordinate is necessary before a complaint may lie. The offence may be tried in a
court before which a contempt has been committed subject to the provisions of Chapter
XXV of the Criminal Procedure Code.

142. Whoever, being legally bound to answer questions put to him
Refusi on any subject by any public servant in the exercise of the
efusing to an- .
swer public servant  lawful powers of such public servant, refuses to answer
?igtrk:omed to ques-  any such question, shall be punished with imprisonment
’ for a term which may extend to six months or with fine
which may extend to twenty pounds or with both.

COMMENT

Pakistan Penal Code section 179.

Sudan Penal Code section 156.

1. The question which the accused refuses to answer must be relevant to the subject
concerning which the public servant is authorised to enquire. The section does not cover the
giving of a false answer in reply to a question.

2. There must be a legal obligation to state the truth.

3. An accused person is not compelled to answer questions and the section does not
apply to such refusals. See section 21(9) of the Second Schedule to the Nigerian Constitution
and sections 235 and 236 of the Criminal Procedure Code. !

PRACTICE

1. Prove : :

(@) that the accused was legally bound to state the truth to a public servant on the sub-

ject in question.

(b) that the public servant questioned him in the subject.

(c) that the public servant was exercising his legal powers in putting the questions.

(d) that the accused refused to answer the questions.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and is triable in any court. If the contempt was committed in a court,
that court may try the case subject to the provisions of Chapter XXV of the Criminal Proce-
dure Code. The consent of the public servant or the court the subject of the contempt is ne-
cessary before a complaint may be laid.

143. Whoever refuses to sign any statement made by him when re-
quired to sign that statement by a public servant legally
Refusing to sign competent to require that he shall sign that statement,
statement. shall be punished with imprisonment for a term which
may extend to three months or with fine which may

extend to ten pounds or with both.

COMMENT
Pakistan Penal Code section 180.
Sudan Penal Code section 157.
The statement must be such, that the accused can be legally required to sign it. Strict
proof of the authority of the public servant to require the signature is necessary.

1. Yatsar Damu Shinkafi v. Sokoto Native Authority (1961 N.N.L.N. 4) and Mallam Gajere v. Jos N.A
Police (1962 N.N.C.N. 36).
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PRACTICE

1. Prove :

(a) that the accused made the statement.

(b) that he was required to sign the statement by a public servant.

(c¢) that the public servant was legally competent to require the signature,

(d) that the accused refused to sign it.

2. Procedure.—A warrant for the arrest of an accused is necessary. The offence is
bailable but not compoundable and may be tried by any court including a court before
which the contempt is commiited subject to the provisions of Chapter XXV of the Criminal
Procedure Code. Consent of the public servant or a public servant to whom he is subordina-
te, or of the court before which the contempt was committed is necessary before a com-
plaint can belaid.

144. Wheever offers any resistance to the taking of any property by
Resistance o tak- the lawful authority of any public servant knowing or
ing of property by having reason to believe that he is such public servant,
lawful authority of  shall be punished with imprisonment for a term which
pubTieservant may extend to six months or with fine which may extend

to twenty pounds or with both.
COMMENT
Pakistan Penal Code section 183.
Sudan Penal Code section 158.
The section applies to resistance to the taking of property by the lawful authority of a
public servant and does not extend to resistance to acts of a public servant not strictly jus-
fiable by law. See section 64, which defies the right of private defence in respect of acts done

by publicservants.
PRACTICE

1. Prove :

(@) {that the person resisted was a public servant.

(b) that the property was being taken by his authority.

(¢) that the authority was lawful.

(d) that the accused resisted the taking of the property.

(e) that the accused knew at the time that it was a public servant who authorised the

taking, .

2, Procedﬁre.——A warrant is necessary for the arrest of an accused. The offence is bail-
able and not compoundable and may be tried in any court. Consent of the public officer issu-
ing the authority or of a public servant to whom he is subordinate is necessary before a com-
plaint may lie,

145. Whoever intentionally obstructs any sale of property offered
Obstructing  sale for sale by the lawful authority of any public servant as
of property offered  Such shall be punished with imprisonment for a term
for sale by authority  which may extend to one month or with fine which may

of public servant.  ortend to ten pounds or with both.
COMMENT
Pakistan Penal Code section 184.
Sudan Penal Code section 159.
PRACTICE
1. Prove: .
(a) that the property was offered for sale.
(b) that such sale was by the authority of a public servant.
(c) that the authority was lawful.
(d) that the accused obstructed the sale.
(e) that he did so with intention.
2. Procedure.—As for section 144,
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146. Whoever, when any property has been attached or taken by
Removing pro- Lh€ lawful authority of any public servant, knowingly and
perty under lawful ~with intent to hinder or defeat the attachment or process
seizure. receives, removes, retains, conceals, or disposes of such
property, shall be punished with imprisonment for three years or with fine

or with both.
COMMENT

This section is a variation of section 144 and is not in the Pakistan or Sudan Penal Codes
because section 183 of that Pakistan Code has been held to cover the offence. The section is
modelled on scction 144 of the Nigerian Criminal Code (Cap. 42).

PRACTICE
1. Prove :

(@) that the property was attached or taken by a public servant.

(b) that the public servant had lawful authority so to attach or take the property.

(c) that the accused received, removed, retained, concealed or disposed of the property.

(d) that he did so knowingly and with intent to hinder or defeat the attachment or

process.

2. Procedure.—A warrant is needed for the arrest of an accused. The offence is bailable
but not compoundable and may be tried in any court, The consent of the public servant or
court whose process has been the subject of the contempt must be obtained before a com-
plaint may be laid.

147. Whoever at any sale of property held by the lawful authority
of a public servant as such purchases or bids for any pro-
llegal purchase PEIty on account of any person whether himself or any

or bid for property  other, whom he knows to be under a legal incapacity to
offered for sale by $
authority of public purchase that property at that sale, or bids for such pro-

servant. perty not intending to perform the obligations under

which he lays himself by such bidding, shall be punished
with imprisonment for a term which may extend to one month or with fine
which may extend to ten pounds or with both.

COMMENT

Sudan Penal Code section 160.

This section punishes two types of offences :

(@) when a person purchases or bids for property either on his own account or as
agent for another knowing that either he or his principal is under a legal incapacity
to purchase property at the sale (e.g. a person acting as an agent for a public
servant legally bound not to purchase or bid for property). This constitutss an
abetment of an offence under section 131 of the Code; and

(b) when a person bids at a sale held under the authority of a publicservant not intend-

ing to fulfil his obligation to pay the price.

PRACTICE

1. Prove :

(a) that the sale of property was held by the lawful authority of a public servant.

(b) that the accused purchased or bid for property at the sale whether himself or on the
account of any other person; and

(c) that he knew that he and his principal were under a legal incapacity to purchase
property at the sale; or

(d) that he did not intend to fulfil the obligations under which he bound himself by his
bidding.
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2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and may be tried in any court. The consent of the public servant
by whose authority the sale was held is necessary before a complaint may be laid.

148. Whoever voluntarily obstructs any public servant in the discharge
Obstructing pub-  ©f his_public functions shall be punished with imprison-
lic servant in dis- ment for a term which may extend to three months or with
charge of functions.  fine which may extend to twenty pounds or with both.

COMMENT

Pakistan Penal Code section 186.

Sudan Penal Code section 16!.

1. The obstruction must be intentional and it must occur when the public servant is
discharging his public functions. .

2. The use of the word “voluntarily” implies that some postive act on the part of the
accused is necessary not mere passive conduct.

3. Resistance to the procecess of a civil court is punishable under this section.

4. In the case of Sarkin Kinkiba Tsoho Ladan V. Zaria Native Authority the Northern
Nigerian High Court on appeal held that a policeman who entered the appellant’s house
without permission to arrest a person was a trespasser unless he had legal authority to do
so by virtue of section 34 of the Criminal Procedure Code, as being authorised to effect an
arrest under section 26 of the Criminal Procedure Code. Evidence that the policeman was
authorised to make the arrest was not put in evidence and therefore, prima facie, the entry
was a trespass and illegal. A public servant acting illegally in the discharge of his duty is not
discharging his duty. The public servant must be shown to have acted lawfully before an
offence under section 148 can be said to have been committed. !

5. If criminal force is used to a public servant a prosecution under section 267 is an
alternative,

PRACTICE

1. Prove :

(@) that the person obstructed was a public servant,

(b) that at thetime of obstruction he was lawfully discharging his public functions.

(¢) that the accused obstructed him.

(d) that he did so voluntarily.

2. Procedure.—A warrant is required for the arrest of an accused person. The offence is
bailable and not compoundable and may be tried by any court. Consent of the public
servant obstructed is necessary before a complaint may be laid.

149. Whoever voluntarily obstructs any public servant in the discharge
Obstructing pub-  Of his public functions under any Imperial Law or wriiten

lic servant in dis- i H
vt law or voluntarily obstructs any person engaged in the

under Imperial ‘11.% discharge of any duty imposed on him by an Imperial
or written law. Law or written law shall be punished with imprisonment
which may extend to two years or with fine or with both.

COMMENT

1. This section is included to bring the Code into line with similar provisions in the
Nigerian Criminal Code (Cap. 42). A distinction is therefore drawn between obstructing a
public servant in the discharge of his official functions (section 148) and obstructing a
public servant when he is carrying out specific duties imposed upon him by a written law.
A statutory duty or function must be proved before this section can be invoked.

2. Refusal by an accused person to answer questions in a court is not an obstruction for
the purposes of this section. 2

1. Sarkin Kinkiba v. Zaria Native Authority 1962 N.N.L.R. 53.
2. Yatsar Damu Shinkafi v. Sokoto Native Authority 1961 N.N.C.N. 4,
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PRACTICE

1. Prove :

(@) that the person obstructed is a public servant. ] ] ) i

{) that at the time of obstruction he was carrying out a public function or discharging
a duty imposed upon him by an Imperial Law or any written Law.

{c) that the accused obstructed him in the same.

(d) that he did so voluntarily.

2. Procedure.—As for section 148.

150. Whoever, being legally bound to render or furnish assistance

to any public servant in the execution of his public duty,

Failing to assist intentionally omits to give such assistance, shall be pu-
public Seg;”{;‘:,"hﬁg nished with imprisonment for a term which may extend
assist. extend to six months or with fine which may extend to

extend to twenty pounds or with both.

COMMENT

Pakistan Pcnal Code section 187.

Sudan Penal Code section 161. ) ) )

1. Chapters X and XI of the Criminal Procedure Code lay down circumstances in which
a person is bound to assist a public servant. ) .

2. Possible defences to a charge under this section would be that'there was no reasonable
necessity to call upon the accused to assist or that the accused refused on account of physical
incapacity or lawful excuse.

PRACTICE

1. Prove :

(a) that the person requiring assistance was a public scrvant.

() that he was acting in the execution of his duties.

(¢) that the accused was legally bound to assist him.

(d) that he omitted to assist when required to do so.

(e) that he did so intentionally.

2. Procedure.—As for section 148.

151. Whoever being legally prohibited from residing in any district,

) or being legally ordered to reside in any district, inten-
Sontravention of  tionally” disobeys any such prohibition or order shall be
' punished with imprisoniment for a term which may extend

to six months or with fine which may extend to fifty pounds or with both.

COMMENT
Sudan Penal Code section 162A. o
This section would only appear to be applicable in the Northern Region in respect of
residence orders issued under the authority of the Ex-Native Office Holders Removal Ordi-
nance (Cap. 68). It does not apply to orders issued under scction 47 of the Native Authority
Law 1954, (N.R. No. 4 of 1954) which are only directions to a person to leave the area of a

native authority. PRACTICE

1. Prove : o . o
(@) that the accused had becn legally prohibiteed from residing in any district or had
been legally ordered to reside in any district. . . oL
() that he had remained in the district or had not set up residence in the district in
contravention of the prohibition or order.
(¢) that he did so intentionally. ) ) )
2. Procedure.—An accused may be arrested without warrant. The offence is bailable
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but not compoundable and may be tried by a magistrate of the first grade or by a native
court of grade A limited or above. The consent of the public servant issuing the order or
prohibition is necessary before a complaint may be brought before a court.

152, Whoever, knowing that by an order promulgated by a public
Disobedionce to  SCrvant lawfully empowered to promulgate such crder he
order duiy promul- 1S directed to abstain from a certain act, or to take certain
Szgrt‘e/gm by public gction with respect tc certain property in his possession
’ or under his management, disobeys such direction, shall—

(a) if such disobedience causes or tends to cause obstruction, an-
noyance or injury or risk of obstruction, annoyance or injury to any
person lawfully employed, be punished with imprisonment for a
term which may extend to three months or with fine which may
extend to twenty pounds or with both;

(b) if such disobedience causes or tends to cause danger to human
life, health or safety or causes or tends to cause a riot or affray,
shall be punished with imprisonment for a term which may extend
to six months or with fine which may extend to fifty pounds or
with both.

Pakistan Penal Code section 188.

Sudan Penal Code section 163.

1. An accused must be shown in evidence to have had knowledge of the order. There is
no presumption that a person has knowledge of an order (although he is presumed to have
knowledge of the law). Knowledge may be inferred if there are circumstances beforc the
court justifying such an inference.

2. The order must be an order and not simply a notice and the public servant jssuing
the order must be lawfully empowered to issue it.

3. Mere disobedience of the order is not in itself an offence. It must be shown that by
discbeying an order, the accused caused or tended to cause one or any of the effects laid out
in pragraph (a) and () of the section.

PRACTICE

1. Prove :

(@) the promulgation of the order.

(b) that it was promulgated by a public servant.

(c) that the public servant was’lawfully empowered to promulgate the order.

@) thag the order directed the accused to abstain from a certain act or to take certain

action.

(e) that the accused knew of such order to him.

(f) that he disobeyed the order.

g) thatthe disobedience caused or tended to cause, obstruction, annoyance or injury or
risk of the same to a person lawfully employed or that the disobedience caused or
tcgldcd to cause danger to human life, health or safety or tended to cause a riot or
affray.

_2. Procedure.—A warrant is required for the arrest of an accused person. The offence is
bailable but not compoundable and may be tried by any court. The consent of the public
servant issung the order is required before a complaint may be brought before a court.

153. Whoever holds out any threat of injury to any publicservant or
Threat of i to any person in whom he believes that public servant to
to pustic servane . be interested, for the purpose of inducing that public
servant to do any act or to forbear or delay to do any act

connected with the exercise of the public functions of such public servant,
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shall be punished with imprisonment for a term which may extend to two
years or with fine or with both.

COMMENT

Pakistan Penal Code section 189.

Sudan Penal Code section 164. o

1. This section provides special punishment for the offence of threatening to injure a
public servant. cf. sections 396 and 397 which deal generally with the offence of criminal
intimidation.

2. A mere threat does not complete the offence : it must be shown that the purpose of
the threat was to induce the public servant to do or not to do an official act.

PRACTICE
1. Prove :
(@) that the accused held out the threat.
(b) that the threat was to injure.
(c) that the person threatened was a public servant or some person in whom the accused
believed that the public servant was interested.
(d) the purpose of the threat, i.e., that it was to inducc the public servant to do, or tor-
bear to do or to delay to do an official act.
2. Procedure.—A warrant is required to arrest an accused person. The offence is bailable
and not compoundable and may be tried by any court. The consent of the public servant
threatened is necessary before a complaint may be made to a court.

154. Whoever holds out any threat of injurv to any person for the
. purpose of inducing that person to refrain or desist from
Threat of injury 5 hplying f tecti inst injury t ublic
to induce person to  2PPLying for protection against any injury to any pub
refrain from apply- servant legally empowered as such to give such protection
ing for. Lot or to cause such ptotection to be given, shall be punished
imprisonment for a term which may extend to one year
or with fine or with both.
COMMENT
Pakistan Penal Code section 190.
Sudan Penal Code section 165.
The object of this section is to prevent a person from terrorising another in order to
prevent him from sceking the protection of the public authorities.

PRACTICE
1. Prove :

(a) that the accused held out a threat.

(b) that the threat was to injure.

(c) thatthe purpose of the threat was to induce the person threatened in refrain or desist

from making a legal application for protection against some injury.

(d) that the application was about to be made to a public servant.

(e) that the public servant had legal powers to give the protection or cause it to be given.

2. Procedure.—As for section 153.

3. Charge.—I | ] hereby charge you [ ] as follows :

That you, on or about the............... dayof...ccccooiiinn. at. .o held out athreat of
1910V A (state nature of threat) to (name of person) for the purpose of inducing
him to refrain or desist from making a legal application for protection against such injury
to a pubiic servant legally empowered to give such protection [or cause such protection io be
given] and thereby committed an offence punishable under section 154 of the Penal Code.
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155. Whoever intentiona'lly offers any insult or causes any interruption

Intentional jneaty 10 21V public servant while such public servant is sitting

or interruption o 11 @My stage of a judicial proceeding shall be punished

gn:]l;li;; servant_si- with imprisonment for a term which may extend to six

ceeding. P months or with fine which may extend to twenty pounds
or with both.

] COMMENT

Pakistan Penal Code section 228.

Sudan Penal Code section 166.

L. This section is a supplement to the powers given to a court by the Criminal Procedure
Code to punish summarily a contempt in the face of the court. See Chapter XXV of the
Criminal Procedure Code.

} %f Tge public scrvant must be acting judicially at the time when the insult or interruption
is offered.

3. If a court is proceeding under the procedure set out in section 315 of the Criminal
Procedure Code and the offence is under section 155 of the Penal Code, the record of the
court must show the nature and stage of the judicial procceedings in which the court
interrupted or insulted was sitting and the nature of the interruption or insult. See Section
316 of the Criminal Procedure Code.

PRACTICE
1. Prove :
(@) that the accused insulted or caused an interruption to a public servant.
(b) that the public servant was sitting in a stage of a judicial proceeding.
(c) that the accused acted with intention.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and may be tried by any court. The consent of the public servant or
court interrupted or insulted is necessary before a complaint may be brought before a court.
See Chapter XXV of the Criminal Procedure Code for the conditions under which a court

insulttcd or interrupted may dispose summarily of the contemtpt committed in the face of the
couit.

CHAPTER XII

FALSE EVIDENCE AND OFFENCES RELATING TO THE
ADMINISTRATION OF JUSTICE
Offences relating to Evidence

156. Whoever, being legally bound by an oath or by any express
Giving false evi- provision of law to state the truth or being bound by law
dence defined. to makea declaration upon any subject, makes any state-
ment, verbally or otherwise, which is false in a material particular and
which he either knows or believes to be false or does not believe to be
true, is said to give false evidence.

Explanation 1.—A false statement as to the belief of the person attest-
ing is within the meaning of this section anc a person may be guilty of
giving false evidence by stating that he believes a thing which he does not
believe, as well as by stating that he knows a thing which he does not know.

Explanation 2.—A material particular within the meaning of this
section means a particular which 1s material to any question then in issue
or intended to be raised in that proceeding.

ILLUSTRATIONS

(@) A, insupport of a just claim which B has against Z for ten pounds, falsely swears on a
trial that he heard Z admit the justice of B’s claim. A has given false evidence.

(b) A, being bound by an oath to state the truth, states that he believes a certain signature
to be the handwriting of Z, when he does not believe it to be the handwriting of Z. Here A
states that which he knows to be false and therefore gives false evidence.

(c) A, knowing the general character of Z's handwriting, states that he believes a certain
signature to be the handwriting of Z; A in good faith believing it to be so. Here A’s statement
is merely as to his belief and is true as to his belief and therefore although the signature
may not be the handwriting of Z, A has not given false evidence.

(d) A, being bound by an oath to state the truth, states that he knows that Z was at a
particular place on a particular day, not knowing anything upon the subject. A gives false
evidence whether Z was at that place on the day named or not.

COMMENT
Pakistan Penal Code section 191.
Sudan Penal Code section 167.
I. This section defines the giving of false evidence, known as perjury in English law.
2. The section does not require that the false statement made shall have any bearing
upon a matter in issue. It is sufficient if the false statement is made with the intention of
deceiving the court and the statement is made deliberately and in the knowledge that it is
false.
3. The section differs from English law in that :
(a) the false statement need not be made in the course of or be related to a judicial
proceeding;
(b) it need not be made on oath or affirmation provided that the person making it was
under an express provision of law to tell the truth;
(c) it need not be material to proceedings before a court;
(d) corroboration is not stated to be a requirement to prove that a false statement was
made.
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4. Sce sections 230, 231 and 232 of the Criminal Procedure Code rclating to the adminis-

tration of oaths in criminal courts especially the provisions relating to the swearing of Mos-
lem witnesses.

. 6. The false evidence must be intentionally false to the knowlcdge or belief of the person
giving it. The words “does not believe to be true” mean that where a man swears to a parti-

cu!gr fact without knowing at the time whether the fact be true or false, he has given false
evidence.

157. Whoever causes any circumstance to exist or makes any false
Fabricating false €NITY In any book or record or makes any document con-
evidence defined. taining a false statement intending that such circums-
tance, false entry or false statement may appear in evidence or be used in a
judicial proceeding or in a proceeding taken by law before a public servant

as such or before an arbitrator and that such circumstance, false entry or

false statement so appearing in evidence or so used may cause any person,
who in such proceeding is to form an opinion upon the circumstance,
entry or statement, to entertain an erroneous opinion touching any point
material to the result of such proceeding, is said to fabricate false evidence.

ILLUSTRATIONS

(@) A puts jewels into a box belonging to Z with the intention that they may be found in
that box and that this circumstance may cause Z to be convicted of theft. A has fabricated
false evidence.

(b) A makes a false entry in his shop-book for the purpose of using it as corroborative
evidence in a Court of Justice. A has fabricated false evidence.

(¢) A, with the intention of causing Z to be convicted of a criminal conspiracy, writes a
letter in imitation of Z’s handwriting purporting to be addressed to an accomplice in such

criminal conspiracy and puts the letter in a placc which he knows that the police are likely to
scarch, A has fabricated false evidence.

COMMENT
Pakistan Penal Code section 192,
Sudan Penal Code section 168.
1. The offence defined in this section contains the following ingredients :
(@) (i) causing any circumstance to exist, or
(ii) making a false entry in a book or record, or
(##) making a document containing a false statement.
(b) the circumstance, false entry, etc., must have been intended to appear in evidence at:
(i) ajudicial proceeding, or
(if) a proceeding taken by law before a public servant.
(¢) the circumstance, etc., appearing in evidence might cause the person who has to form
an opinion upon the evidence to entertain a wrong opinion.
(d) the opinion so formed must relate to a point material to the result of the case.
2. The power to take evidence on oath or affirmation is the tcst of a judicial proceeding.
3. The section is not limited to the fabricating of evidence injudicial proceedings. It is
sufficient if the false evidence is fabricated to influence a public servant in any proceeding

taken by law before him, e.g., false documents produced to a public servant to exercise a
lawful power to issue a permit.

158. (1) Whoever intentionally gives false evidence in any stage of
Punishment  for @ judicial proceeding or fabricates false evidence for the
false evidence. purpose of its being used in any stage of a judicial proceed-
ing shall be punished with imprisonment for a term which may extend to
fourteen years and shall also be liable to fine.
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(2) Whoever intentionally gives or fabricates false evidence in any
other case, shall be punished with imprisonment for a term which may
extend to seven years and shall also be liable to fine.

ILLUSTRATION

A, in an inquiry before a Magistrate for the purpose of ascertaining whether Z ought to
be committed for trial, makes on oath a statement which he knows to be false. As this inquiry
is a stage of a judicial proceeding, A has given false evidence.

COMMENT
Pakistan Penal Code section 193.
Sudan Penal Code section 169
This section specifies the punishments for offences under sections 156 and 157.

PRACTICE

1. Prove :

(A) for giving false evidence :

(/) thatthe accused was bound to state the truth, either on oath or affirmation or by an
express provision of law. )

(if) that he made the declaration or statement whilst so bound. Due administration of
the oath, etc., must be proved as a fact.

(iff) that the statement or declaration was made in a stage of a judicial proceeding.

(iv) that the statement or declaration is false. It must be proved that the statement, etc.
is literally false.

(v) that the accused when making the statement, etc., knew it to be false, or believed it
to be false or did not believe it to be true.

(vi) that he made the false statement intentionally.

Note : Proof of (i) is unnecessary if the offence falls under sub-section (2) of the
section.

(B) for “fabricating false evidence :

(i) that the accused (a) caused a certain circumstance to exist, or (b)) made a false entry
or (¢) made the document to contain a false statement.

(i) that he did so intending that the circumstance, false entry or statement should ap-
pear in evidence in a judicial proceeding, or in a proceeding taken by law, before
a pubiic servant or in a proceeding before an arbitrator.

(iii) that the person conducting the proceeding had to form an opinion upon the eviden-
ce before him.

(iv) that the accused intended that the person should form an erroneous opinion upon
the evidence as a result of the inclusion of the false entry, or statement, etc.

(v) that the erroneous opinion was to be formed on a point material to the result of the
proceeding. The evidence on which the perjury is made must be material in respect
of matters in issue.

2. A court should bear in mind the danger of convicting under this section on the un-
corroborated evidence of one witness, i.e., one man’s oath against another’s . Where the
false statement, etc., was made in the course of judicial proceedings, the record of the pro-
ceedings should be proved by its production in court.

3. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable. In proceedings under subsection (1), the case is triable by a Chief
Magistrate or a native court of grade A Limited or above except that any court may dispose
of a case which it considers can be adequately punished by not more than three months
imprisonment or by a fine not exceeding the maximum fine which the court has power to
impose. Under subsection (2) the court of a magistrate of the first grade or a native court
grade C or above may try the case subject to the same exception as that stated above for
offences under subsection (1). Under subsection (1), complaint in writing of the court before
which the offence is committed or of some other court to which it is subordinate is necessary
for a prosecution.
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4. Charge.—(i) Note.— In framing a charge under this section, the particular matter in
respect of which the accused is being tried must be stated, The precise words used by the
accused should be stated not merely a paraphrase of the words.

(i) Example :

[ ] hereby charge you [ ] as follows :
That you, on or about the............. dayof ... At in the course of the
trial of ... before............coooe., stated in evidencc that [state here the false statement]

Which statement you either knew or believed to be false, or did not beleive to be true, and
thereby committed an offence punishable under subsection (1) of Section 158 of the Peral
Code.

159. (1) Whoever gives or fabricates false evidence intending thereby
Givi . to cause or knowing it to be likely that he will thereby
iving false evi- B . p
dence to procure Cause any person to be convicted of an offence which is
cenvictionof capital - punishable with death shall be punished with imprison-

offence. . . .
ment for a term which may extend to imprisonment for

life and shall also be liable to fine.

(2) If'an innocent person is convicted and executed in consequence of
such false evidence, the person who gave or fabricated such false evidence
shall be punished with death.

COMMENT

Pakistan Penal Code section 194.
Sudan Penal Code section 170.

1. This section provides for the punishment of an aggravated form of the offence pu-
nishable under section 158.

2. It is settled law in India, that this section requires that the false evidence be given in
procecdings in whicl it is legally possible for there to be a conviction for a capital offence.
Thus evidence given at a prelimimary inquiry or to the police would not be sufficient to estab-
lish an intention or the likely knowledge which must be shown by the accused and which
would be established if the false evidence was persisted in at the trial stage.

PRACTICE.
1. Prove :

(a) as for section 158.

(6) that the accused intended or knew that it was likely that he would thereby cause
*  the person in question to be convicted of a capital offence. If the offence Jalls
under subsection (2) also :
(¢) that the capital punishment was carried into effect ; and
(d) that the person executed was innocent.

2. Procedure.—A warrant is required for the arrest of the accused. The offence is not
bailable and not compoundable and is triable only in the High Court or in a native court of
grade A. A complaint in writing of the court before which the offence is committed or of
some other court to which that court is subordinate is required for a prosecution.

3. Charge.— 1 [ ] hereby charge you [ ] as follows :

_ That you, on or about the .. Ldayof Al in the course of the
trial of ... before...........c........ gave false evidence [or fabricated false evidence]
Intending thereby to cause [or knowing it to be likely that you will thereby Cause]................ to
be convicted of the offence of ... which offence is punishable with death and that you
thereby committed an offence punishable under Section 159 of the Penal Code.
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160. Whoever gives or fabricates false evidence intending thereby to
Giving false evi- Ccause or knowing it to be likely that he will thereby cause
dence  to Procure  gany person to be convicted of an offence wh1§:h is not
feox?cvemo;un?sfhaﬁ’lé punishable with death but is punishable with imprison-
with imprisonment.  ment for a term of seven years or upwards shall be pu-

nished as a person convicted of that offence would beliable to be punished.

COMMENT

Pakistan Penal Code section 195.

Sudan Penal Code section 171.

PRACTICE

1. Prove :

(@) as for section 158 and further— o ) ]

(b) that the accused, when giving or fabricating the false evidence intended or knew
that it was likely that he would thereby cause the person in question to be convict-
ed of an offence punishable with imprisonment for a term of seven years or up-
wards.

2. Procedure.—A warrant is required for the arrest of an accused person. The offence
is not bailable and not compoundable and may be tried by a magistratc of the first grade or by
a native court of grade C or above. A complaint in writing by the court before which the
offence is committed or of some other court to which it is subordinate is required.

3. Charge.—As for section 159 substituting the offence punishable with imprisonment
for seven years ot more for the capital offence.

161. Whoever uses or attempts to use as true or genuine evidence any

evidence which he knows to be false or fabricated, shall

Using evidence  pe punished in the same manner as if he gave or fabricated
false evidence.

: COMMENT
Pakistan Penal Code section 196.
Sudan Pena] Code section 172. ‘ ‘
1. The accused must be shown to have known that the evidence used was false evidence

within the meaning of sections 156 and 157. ) ) _

2. The section may also include cases of suborning false witnesses and attempting to
produce their evidence in judicial proceedings.

PRACTICE

1. Prove : o )

(@) that the evidence in question is false or fabricated. )

(b) that the accused used, or attempted to use such false evidence.

(¢) that he used or attempted to use the ev1denc§ as true.

(d) that he knew the evidence to be false or fabricated, )

2. Procedure—A warrant isrequired for the arrest of an accused person. The offence is
bailable or not according as the offence of giving such evidence is bailable or not. The offenc;
is not compoundable and is triable by the same class of court as may try the making or fabri-
cating of the false evidence. A complaint in writing of the court before whom the false evi-
dence was used etc., or of such court to which the court is subordinate is required for a
prosecution,

3. Charge : ) ] }
(@) The charge must be related to section 158, 159 or 160 as the section does not specify

the amount of punishment independently of those sections.
() Using and attempting to use false evidence are distinct offences and should be

separately charged.
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COMMENT
Sudan Penal Code section 177.
1. Where a false translation is made by a public s¢rvant, it would be normal to proceed
under section 124.
2. The section is by way of a special application of section 157 and does not appear in
the Pakistan Penal Code.
3. The section punishes the translator and any person who uses the false translation or
copy in a judicial proceeding.
PRACTICE
1. Prove :
A (i) thatthe accused translated the evidence of a witness, statement of anaccused per-
son or of a party to a suit or made a translation of a copy of a document.
(ii) that the translation or copy was false.
(iif) that the accused intended or knew that it was likely that the translation or copy
would be used in a judicial procceding; or
B (i) that the accused knew that a translation or copy of evidence or a document was
false; and
(ii) that he with that knowiedge, used it in a judicial proceeding.
2. Procedure.—As for section 162.

166. Whoever secretes or destroys any document, which he may be
D ) lawfully compelled to produce as evidence in a Court of
estruction  of . . . .
document to pre- Justice or in any proceding lawfully held before a public
vent its production servant as such, or obliterates or renders illegible the
as evidence. . N .

_ whole or any part of such document with the intention of
preventing the same from being produced or used as evidence before such
Court or public servant as aforesaid or after he shall have been lawfully
summ011ed or required to produce the same for that purpose, shall be
punished with imprisonment for a term which may extend to two years
or with fine or with both.

COMMENT
Pakistan Penal Code scction 204.
Sudan Penal Code section 178.
1. This section deals with the destruction or screening of documentary cvidence and is
an aggravated form of the offence covered by section 137.
2. The section applies equally to evidence relating to civil and criminal proceedings.

PRACTICE
1. Prove :

(@) that the accused secreted or destroyed the document and that he obliterated or
rendered illegible the whole or part of it.

(b) that he was lawfully compellable to produce the same as evidence either in a court
or in proceedings lawfully held by a public servant.

(¢) that he did as in (a) with the intention of preventing the document from being used
or produced in evidence or that he so acted after he had been ordered to produce
the document in a court or to a public servant.

2. Procedure.—A warrant is requircd. for the arrest of an accused. The offence is bailable
and not compoundable and may be tried by a magistrate of the first grade or a native
court of grade C or above.

3, Charge.—I [ ] hereby charge you [ as foll :
That you, on or aboutthe........................ dayof. ..o ati. ] ....... scc?:t,Zci
[or destroyed] a document namely..............ccoooovioviiioiioere. , which you were law-

I
!
|
|
|
?
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fully compelled to produce as evidence in a Court [or proceeding lawfully held by a public
servant] and thereby commitled an offence punishable under Section 165 of the Penal Code.

Note.—Appropriately redraft for “obliterates or renders illegible the whole or any part
of a document with the intention of preventing the document from being produced or used
as evidencc before a Court”.

Screening of Offenders

167. Whoever, knowing or having reason to believe that an offence

has been committed, causes any evidence of the commis-

Causing disappear- Sionn of the offence to disappear with the intention of

ance_of evidence screening the offender from legal punishment, or with a
of offcnee or giving . . . N . ! > - t

false information to like intention or intending to prevent his arrest gives any

screen offender. information respecting the offence which he knows or

believes to be false or harbours or conceals a person whom

he knows or has reason to believe to be the offender, shall be punished

with imprisonment for a term which may extend to five years and shall

also be liable to fine.

Explanation.—In this section the word “offence™ includes any act done
outside the Northern Region which if done in the Northern Region would
be an offence and the punishment for the offence shall be deemed to be the
same as the punishment would be if the act were done in the Northern

Region.

ILLUSTRATION

A, knowing that B has murdered Z, assists B to hide the body with the intention of
screening B from: punishment. A is liable to imprisonment for five years and also to fine.

COMMENT

Pakistan Penal Code sections 201 and 212,
Sudan Penal Code section 179,
1. See section 40 for definition of “Harbour”.

2. The section deal with what are known in English law as accessories after the fact. It
punishes any person who knows or has reason to believe that an offence has been committed
and, who, intending to protect an offender from punishment causes evidence to disappear or
gives information which he knows or believes to be false.

3. In English law a principal cannot be convicted of being an accessory after the fact. In
India there is a conflict of authority in the interpretation of this section but it would appear
that an accused can be convicted of destroying evidence of an offence, which he has himself
committed.

4. The Sudan Penal Code exempts from this section the case of a man harbouring his
wife or vice-versa. This reservation was particularly omitted from the draft Northern Re-
gional Code.

5. The effect of the Explanation is that it is an offence for a person in the Northern Re-
gion to screen from lawful punishment another who has committed an offence outside the
Region. The screening is a distinct offence and prosecution in the Northern Region is not
prevented by the provisions of section 4 of the Law.




108 PENAL CODE LAW ANNOTATED (CHAP. X1

PRACTICE

1. Prove : )

(@) that an offence has actually been committed. ! )

(b) that the accused knew or had reason to believe, that the offcnce had been commit-
ted.

(¢) that the accused caused evidence of the commission of the offence to disappear, or
gave false information about the offence, knowing or having reason to believe
that the informaticn was false.

(d) that the accused did so with the intention of screening the offender from punishment.

2. Procedure.— A warrant is required for the arrest of an accused. The offence is not

normally bailable and not compoundable and may be tried by a magistrate of the first grade
or a native court of grade C or above.

3. Charge.—1 | ] hereby charge you[

] as follows :

That you, on or about the................. day of oo At
knowing [or having reason to belicve ] that an offence, namely............. JER R , has
been committed did causc evidence of the offence to disappear, to wit................... [or

knowingly gave false information to wit...................... ] with the intention of screening
the said [ person who committed the offence) from legal punishment and thereby comnitted an
offence punishable under section 1€7 of the Penal Code.

Note.—Suitably amend the charge if the offence was to “harbour or conceal a person
whom the accused knew or had reason to believe to be an offender”. (cf. section 212 Pakistan

Penal Code).

168. (1) Whoever accepts or attempts to obtain or agrees to accept
) o, ANY gratification for himself or any other person or any
tiogaktglgsclgelzg . restitution of property to himself or any other person, in
offender from pu-  consideration of his concealing an offence or of his screen-
nishment. ing any person from legal punishment for any offence
or of his not proceeding against any person for the purpose of bringing
him to legal punishment, shall bc punished with imprisonment for a term
which may extend to five years and shall also be liable to fine.
(2) This section shall not extend to any case in which the offence may

lawfully be compounded.

Explantion—In this section the word “offence” includes any act
done outside the Northern Region which if done in the Northern Region
would be an offence and the punishment for the offence shall be deemed
to be the same as the punishment would be if the act were done in the
Northern Region.
COMMENT

Pakistan Penal Code section 213,

Sudan Penal Code section 180. . .
1. See comment to section 167 with reference to the explanation. See Appendix C to the

Criminal Procedure Code fot offences, which may be compounded.
2. If the person accepting gratification is a public servant, he should be proceeded

against under section 115. . ) ) ) o
3. No person has the right to compound a crime, even if he himself is the person injured

by the offence unless the offence is legally compoundable. )
4. This crime is common in the Northern Region in case of animal theft and is a dis-

guised form of the offence known in Moslem law as the accepting of “Bushara,” whereby
restoration of stolen property is effected for money payment.

1. Confirmed as a requirement in the case of Idj Garandiya V Kano N.A (1962 N.N.C.N. 38)
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PRACTICE.

1. Prove :

(a) The commission of the offence concealed.

(b) that the accused—

(i) condealed the offence; or

(i) screened the offender from punishment; or

(iii) omitted to proceed against the offender.

(c) that the accused accepted or attempted to obtain or agreed to accept a gratifi-

cation in consideration of doing one of the things stated in (b) above.

2. Procedure.—As for section 167.

3. Charge. I | ] hereby charge you [

That on or about the...................coeviriiinnn, d
one [name] committed the offence of ...and that you on or about the
............................................ day of..... . accepted {or
attempted to obtain or agreed to accept] a gratification, namely.............. ..for
yourself in consideration of your concealing the said offence of.. ..o, for
screening the said................ from legal punishment for the said offence ornot proceeding
against the said............ for the purpose of bringing him to legal punishment]
and that you thereby committed an olfence punishable under section 168 of the Penal Code.

169. (1) Whoever gives or causes or offers or agrees to give or cause

any gratification to any other person or to restore or

_Offering gratifica-  cause the restoration of any property to any other person,

tion in considera- in consideration of that other person’s concealing an

offender. offence or of his screening any person from legal punish-

ment for any offence or of his not proceeding against

any person for the purpose of bringing him to legal punishment, shall be

punished with imprisonment for a term which may extend to seven years
and shali also be liable to fine.

(2) This section shall not extend to any case in which the offence
may lawfully be compounded.

Explanation—In this section the word “offence” includes any act
done outside the Northern Region which if done in the Northern Region
would be an offence and the punishment for the offence shall be deemed to
be the same as the punishment would be if the act were done in the

Northern Region.

] as follows:
e s 1 S

COMMENT
Pakistan Penal Code section 214.

Sudan Penal Code section 180.
This section relates to section 168 and punishes the offerer of a gift in similar circums-

tances. See comment to section 168.

PRACTICE

1. Prove :

(a) as in (@) and (b) to section 168.

(b) that the accused gave or caused to be given or offered or caused to be offered the
gratification.

(¢) that he so gave or caused to be given etc. the gratification in consideration of the
concealnient of the offence etc.

2. Procedure.—As for section 168.

3. Charge.—As for section 168 suitably reframed to cover the giving, offering etc., of the

gratification,
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170. Whoever, knowing or having reason to believe that any persons
Penalty for har- @€ about to commit or have recently committed robbery
bouring robber or or brigandage, harbours them or any of them with the
brigand. intention of facilitating the commission of such robbery
or brigandage or of screening them or any of them from punishment,
shall be punished with imprisonment for a term which may extend to
seven years and shall also be liable to fine.
Explanation.—For the purpose of this section it is immaterial whether
the robbery or brigandage is intended to be committed or has been com-
mitted within the Northern Region or elsewhere.

COMMENT

Pakistan Penal Code section 216A.

Sudan Penal Code section 181.

This section is inserted to permit of a heavier punishment than that provided by section
167 for the harbouring of robbers and brigands.

PRACTICE
1. Prove :
(a) thatthe personsinquestion were about to commit or had recently committed robbery
or brigandage.

(b) that the accused knew this.

(¢) that the accused harboured some or all of them.

(d) that the accused did so with the intention of either facilitating the commission of the

robbery or brigandage or of screening some or all of them from punishment.

2. Procedure.—As for section 167 except that arrest may be made without a warrant.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or about the....................... day of oo, At
knowing {or having reason to believe] that... was about to commit robbery
[or brigandage] [or that. ... had on or about the............................ day
of. At committed robery or brigandage] harboured
him with the intention of facilitating the commission or robbery [¢/ brigandage or screening
him {rom punishment] and that you thereby committed an offencc punishable under scction
170 of the Penal Code. )

. Resistance to_Arrest, and Escape
171. Whoever intentionally offers any resistance or illegal obstruction
Resistance or ob. 1O the 1awful arrest of any other person or rescues or
struction to lawful attempts to rescue any other person from any confine-
arrest of anmother ment or custody in which that person is lawfully detained
person. .

__ shallbe punished—
(a) with imprisonment for a term which may extend to seven years

or with fine or with both; and
(b) If such other person is under sentence of death, shall be punished
with imprisonment which may extend to imprisonment for life

and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 225.

Sudan Penal Code section 182.

The intention of the accused is an important ingredient of the offence. If the arrest is
itself not lawful, then resistance to the arrest will not be an offence under this section. Simi-
larly, the person from whose custody a rescue is effected must have authority to detain
awfully the person rescued or no cffence will have becn committed in the rescue.
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PRACTICE
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1. Prove :

() that the person in question was detained in custody or that he was being arrested.

(b) that the detention or arrest was in respect of an offence.

(¢) that the detention or arrcst was lawful.

() that the accused resisted the arrest or rescued or attempted to rescuc the person.

(¢) that he did so intentionally and prove further whether the offence falls under either

paragraph (a) or (b) of the section.

2. Procedure.—No warrant is requircd for arrest. The offence is not normally bailable.
The offence is not compoundablc. An offence under paragraph (a) may be tried by a magis-
trate of the first grade or by a nalive court of grade C or above. An offence under paragraph
() must be tried either by the High Court or a native court of grade A Limited or above.

3. Charge.~I [ ] hereby charge you [ ] as follows:
That you, on or about the...................... day of ..o At
intentionaltly offered resistance [or illegal obstruction] to the lawful arrest of ...,
for the offence of ... [or rescucd ete. the said........coocoriiinnnnn from the
custody in which the said..............con. was lawfully detained for the offence of........... ]

and thereby committed an offence punishable under section 171 of the Penal Code.
172. Whoever intentionally offers any resistance or illegal obstruc-
tion to the lawtul arrest of himself for any offence with
Resistance o op.  Which Tie is charged or of which he has been convic-
struction by a per. ted Or escapes or attempts to escape from any cus-
Tr’Q“tng‘;iéim?“'fl" tody in which he is lgwftllly detained for any such offenpe,
o o shall be punished with imprisonment fora term or with
which may extend to seven years or with fine or with both.

COMMENT

Pakistan Penal Code scction 224.

Sudan Penal Code section 183.

1. This scction is similar to section 171 and the intention of the accused is the vital
ingredient of the offence. .

2. Where a person lawfully confincd escapes with the consent of his gaolers, he is guilty
under this scction. The gaoler might be guilty of an offence under sections 127 or 128 of the
Code.

PRACTICE
1. Prove :
A —When the offence charged is that of resistance to arrest :
(i) that the accused was charged with an offence.
(if) that he offered illegal resistance or obstruction to his lawful arrest.
(iti) that he did so intentionally.
B :—When the accused is charged with escape :
(i) that the accused was charged with or convicted of an offence.
(i) that hc was lawfully detained in custody.

(iii) that the accused escaped or attcmpted to escape from custody.

(iv) that he did so intentionally.

2. Procedure.—No warrant is required for an arrest. The offence is not normally bail-
able and not compoundable and may be tricd by a magistrate of the first grade or by a native
court of grade C or above.

3. Charge.—I [ 1 hereby charge you [ ] as follows:

that you, on or about the...................o.occo.. day of oo T
[intentionally offered resistance (or illegal obstruction) to your lawful arrest for the offence
Of it with which you were charged (or with which you had been convicted)]
or [escaped or attempted to escape from the custody of............... in which you were
lawfully detained for the offence of ... ] and thereby committed an offence
punishable under section 172 of the Penal Code.
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173. Whoever in any case not provided for in section 172 intentionally

Resistance or ab. offers any resistance or illegal obstruction to the lawful

struction to awnn  arrest of himself or escapes or attempts to escape from

arrest or cseape, idn any custody in which he is lawfully detained, shall be

for by section 172, bunished with imrprisonment for a term which may
extend to two years or with fine or with both.

] COMMNET

Pakistan Penal Code section 225B.

Sudan Penal Code section 184.

This section was specifically introduced in the Indian Penal Code to cover the case of a
person escaping from custody when being taken beforea court to be bound over to be of good
behaviour, i.e., he was not charged with an actual offencenor had he been convicted of an
offence at the time.

2. Resistanccto arrest must be resistance to lawful arrest. Where an attempt was made to
arrest a person suspected of an offence under Section 136 and the police had no warrant
the Northern Nigerian High Court held that there was not sufficient cvidence that the
attempted arrest was lawtul since Appendix A of the Criminal Procedure Code prescribes
tllz;ét al warrant is required for the arrest of a person suspected of an offence under Section

PRACTICE
1. Prove :
EZ; tt}}llatt tl}11e gf:é:used offered some resistance or illegal obstruction.
at he did so to prevent his arrest or to escape or attempt to escape i
which he was lawfully detained. P pLto escape from custody in

(c) that he did so intentionally.

2. Procedure.—As for section 172
tcntZ;(.mCharge.—As for section 172 suitably amended to show reason for the arrest or de-

Fragdulent  re- .
moval of propcrty Fraudulent Dealings with Property

to_ prevent é?(‘ggsl 174. Whoever, with intent to prevent any property of
tion, himself or any other person or any interest therein—
{a) from being taken as a forfeiture or in satisfaction of a fine under
a sentence which has been pronounced or which he knows to be
likely to be pronounced by a Court of Justice or other competent
authority; or
(b) from being taken in execution of a decree or order, which has
been made or which he knows to be likely to be made by a
Court of Justice; or
(¢) from being distributed according to law amongst the creditors of
himself or such other person; or
(d) from being available according to law for payment of the debts
) of himself of such other person,
dishonestly or fraudulently removes or conceals or assists in removing or
concealing such property or dishonestly or fraudulently transfers, delivers
or releases such property or any interest therein to any person or practises
any deception touching the same or accepts or dishonestly or fraudulently
accepts, receives or claims such property or any interest therein, knowing
that he has no right or rightful claim thereto, shall be punished with

1, Paul Mechanic V Bedde Native Authority 1962 N.N.L.R. 23,
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imprisonment for a term which may extend to two years or with fine or
with both.

Explanation.—In this section “property” includes rights of action
and property of every other description whether movable or immovable

and whether corporeal or incorporeal

COMMENT

Pakistan Penal Code section 206.

Sudan Penal Code section 185. o
1. This section together with sections 175 and 176 make criminal all collusion whereby

creditors or lawful claimants may be deprived of their rights by fraud.
5. The concealment or removal of the property must be to prevent the property being
taken. If it has already been taken, an offence may have been committed under section 146.
3. The offence may be committed by anyone, not necessarily the owners of the property.

PRACTICE
1. Prove :
(i)  that the sentence of fine, or the decrec or order of a court had been or was to the
knowledge of the accused likely to have been made or that the accused knew that
the property was due to be distributed according to law to creditors of himself or
another person.

(if) incases falling under paragraphs (a) and (b) of the section that the sentence, decree
or order had been made or was likely to be made by a Court of Justice.

(7if) that the property in question or intcrest therein had become or was likely to become
liable to be taken as a forfeiture or in payment of a fine or in execution of the decree
or order.

(iv) that the accused removed, concealed, transferred or delivered the property or
interest therein with intent to prevent such property being taken or being distri-
buted or being available for lawful distribution to creditors.

(v) that he did so with intent to defraud.

2. Procedure.—A warrant is required for the arrest of an accused person. The offence is

bailable and not compoundable and may be tried by any court. The consent of the court
passing sentence or making the decree or order is necessary for complaint.

3. Charge.—1 [ ] hereby charge you [ ] as follows :
That you, fraudulently removed [or concealed etc.] your property (specify property)
[or the Property..........ooceoemecniees Of s ] intending thereby to prevent that

property being taken as a fine sentence of which had been pronounced [or which you knew
was likely to be pronounced] by (specify court of justice), and that you thereby committed
an offence punishable under section 174 of the Penal Code.

Note. Vary the charge suitably for cases where the property was removed etc., to avoid
forfeiture or to avoid execution of a decree or order of a court or distribution amongst cre-
ditors accordingly to law or being available for distribution for payment of debt.

175. Whoever fraudulently causes or suffers a decree or order to be
passed against him at the suit of any person for a sum not
. Fraudulently suf-  dye or for a larger sum than is due to such person or for
ering decree for 2 . .
sum not due. any property or interest in property to which such person
is not entitled or fraudulently causes or suffers a decree
or order to be executed against him after it has been satisfied or for any-
thing in respect of which it has been satisfied, shall be punished with
imprisonment for a term which may extend to two years or with fine or
with both.
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ILLUSTRATICN

A institutes a suit against Z. Z knowing that A is likely to obtain a decrec against him
fraudulently suffers a judgement to pass against him for a large amount at the suit of B, who
has no just claim against him, in order that B, cither on his own account or for the bencfit
of Z, may sharc in the procceds of any sale of Z's property which may be made under A’s
decree. Z has commitied an offence under this section.

COMMENT
Pakistan Pcnal Code scction 208.
Sudan Penal Code scction 187.

PRACTICE

1. Prove :

(@) that the accused caused, or suffered the decree or order to be passed against him.

(b) that the decree or order was for a sum not due by the accused or for a sum larger

than was due, or for property ctc., to which the person in whose favour the decree
was madc was not entitled.

(¢) that the accused so acted fraudulently.

or :-—(i) that a decrec against the accuscd had been satisfied.

(i) that he afterwards caused or suffered the dccree to be executed against him
(i.e. that he paid twice).

(iif) that he had already satisficd the claim for which the dccree was issued.

(iv) that he did so with intent to defraud.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
but not compoundable and may be tried by a magistrate of the first gradc or a native court
of gradc C or above. The sanction of the court concerned with issuing the decree or order is
necessary before proceedings may be instituted.

3. Charge.—1 [ ] hereby charge you [ ] as follows :

That you, on or about the......... day of ... at....ooee , fraudulently caused
[or suffered] a decree [or order] to wit (details of decree or order) to be passed against name of
person and which was for a sum not due [or for a larger sum than was due to such person or
for any property or interest in property to which the decree holder was not entitled or frau-
dulently caused a decrec [or order] to be executed against you after it had been satisficd] and
thereby committed an offence, punishable under section 175 of the Penal Code.

176. Whoever fraudulently obtains a decree or order against any
person for a sum not due or for a larger sum than is due
qaisaudulently ob-  or for any property or interest in property to which he
g decree for . h
sum not due. is not entitled or frandulently causes a decree or order to
be executed against any person after it has been satisfied
or for anything in respect of which it has been satisfied or fraudulently
suffers or permits any such act to be done in his name, shall be punished
with imprisonment for a term which may extend to two years or with fine
or with both.
COMMENT
Pakistan Penal Code section 210.
Sudan Penal Code section 187.
This section is a counterpart of section 175 and the two sections enable both plaintiff and
defendani in a collusive or fraudulent suit or execution of a judgement to be penalised aiike.

PRACTICE

1. Prove :
(a) that the accused obtained the decree or order or suffered or permitted it to be
obtained in his name,
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(b) that the decree etc., was for a sum not due or for a sum larger than that due or that
' it was for property etc., to which he was not entitled.
(¢) that the accused actcd with intent to defraud.

or :—prove (a) and—

(/) that the accused obtained satisfaction of the decree or order.

(i7) that, after obtaining satisfaction, he causcd the decree or order to be executed

or allowed it to be executed in his name.
(i7i) that the accused acted with intent to defraud.

2. Procedure.—As for section 176.

3. Charge.—Reframe as for section 176, substituting “obtained™ for “causing etc., to be
passed against you”.

177. Whoever dishonestly or fraudulently signs, executes or becomes
a party to any deed or instrument, which purports to
Dishonest or frau- transfer or subject to any charge any property or any
et e T ransfercon-  interest therein and which contains any false statement
wining_ falke state-  relating to the consideration for such transfer or charge
fon. uf comsideras o relating to the person or persons for whose use or
benefit it is really intended to operate, shall be punished
with imprisonment for a term which may extend to two years or with fine
or with both.
COMMENT
Pakistan Penal Code section 423.
Sudan Pcnal Code section 188.

1. This section might logically have been placed under forgery in Chapter XX or under
cheating in section 320 as onc of the necessary clements of the offence is proof of cither

dishonesty or fraud. . _
2. The false statement in order to become criminal must relate to the consideration or to
the person to be benefitted by it.

PRACTICE
1. Prove :
(@) that the accused signed, executed, or became a party to the deed or instrument.
(b) that the purpose of the document was to transfer, or to subject to a charge, the
property or any interest in question.

(¢) that the document contained a false statement relating to the consideration or relat-
ing to the person for whose use or benefit it was really intended to operate;

(d) that the accused acted dishonestly or fraudulently.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and may be tried in any court.

Miscellaneous

178. Whoever, knowing or having reason to believe that an offence

. has been committed, gives any information respecting

Giving false in-  that offence which he knows or believes to be false, shall

afﬁ;??fé(é%ncﬁ“ec" be punished with imprisonment for a term which may
extend to two years or with fine or with both.
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COMMENT

Pakistan Penal Code section 203.

Sudan Penal Code section 189.

1. The offence punished in this section is that of obstructing justice by volunteering
information, known to be false, in respect of an offence known by the informant to have
been committed. The section is similar to section 139 except that in this case the informant
is not bound by law to give information.

2. “Whoever” means a person other than the actual offender.

PRACTICE
1. Prove :

(@) that an offence has been committed.

(b) that theaccused knew, or had reason to belicve, that an offence had been committed.
(c) that the accused gave information.

(d) that the information was in respect of the offence.

(¢) that the information was false.

(f) that the accused knew or had reason to know that the information was false.

2. Procedure.—As for section 177

3. Charge—I [ ] hereby charge you [ ] as
follows :

That you, knowing that on or about the. day of L at
............................ the offence of ... ....was committed, gave information

respecting the said offence to wit , which you knew or believed to be
false and thereby committed an offenc: under section 178 of the Pcnal Code.

179. Whoever falsely personatcs another, whether that other is an
actual or fictitious person, and in such assumed
character makes any admission or statement, or causes
any process to be issued or becomes bail or security, or does any other
act in any suit or criminal prosecution, shall be punished with imprison-
ment for a term which may extend to three years or with fine or with both.

False personation

COMMENT

Sudan Penal Code section 190,

Pakistan Penal Code section 205.

1. Compare with section 132 which deals with personation of a public servant. This
section deals with any personation where a person falsely assumes to become another person
and in that character makes an admission or confesses judgment or does any act in either
a civil suit or a criminal prosecution.

. 2. To “personate” means to pretend to be a particular person. In India there is a con-
flict of opinion as to whether or not a person commits an offence under this section by per-
sonating a purely imaginary person.

PRACTICE

1. Prove :

(a) that the accused falsely personated another.

(p) that he made an admission etc., whilst in the character and in the name of the
other person.

(c)  that the admission etc., was made in a civil suit or criminal proceeding.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and may be tried by a magistrate of the first grade or by a native
court grade C or above. The sanction of the Court before which the admission etc., was
made is necessary before a prosecution may be commenced,
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3. Charge.—I [ ] hereby charge you | 1 as
follows :
That you on or aboutthe.............. day of oo At falsely

personated (name) in (specifying the civil suit or criminal proceedings) before (name of court)
and in such assumed character, (specify the statement made etc.) and thereby committed an
offence punishable under section 179 of the Penal Code.

180. Whoever with intent to cause injury to any person institutes or
causes to be instituted any criminal proceeding against
False charge of that person or falsely charges any person with having
ionqggfcm?ﬁ?ﬁrcc. Yith - committed an offence knowing that there is not just or
‘ lawful ground for such proceeding or charge against that

person, shall be punished—
(a) with imprisonment for a term which may extend to two years

or with fine or with both; and

(b) where such criminal proceeding is instituted on a false charge of
an offence punishable with death or imprisonment for seven years
or upwards, with imprisonment for a term which may extend to
seven years and shall also be liable to fine.

COMMENT

Pakistan Penal Code sectioi)gﬁll.

n Penal Code section 191. .

?u (’jl“ahe section provides for two distinct offences and in paragraphs (2) and (b) provides

enalties for— ) )
sepe(l;z)ltet%e actual instituting or causing to be instituted false criminal proceedings; and

(b) the preferring of a false charge. The latter can be committed although criminal

proceedings do not follow. .

2. A vexatious charge is not a false charge under the section. o

3. The section should be distinguished from section 140 which deals with giving false
information to the police or a public servant with the intention of causing injury or anno-

nother person. . ) )
yanz? ‘E(I)nititutionpof criminal proceedings” means the laying of an information against a
person before a court. The information may be laid by the accused or by the police acting in
consequence of the action of the accused. ) )

5, “Falsely charges” implies that the charge was made to some person in authority yvhg
is in a position to get an offender punished. “Charge” is different from “giving information
in that it must be shown by the accused that the “charge”, i.e. accusation, was made »\‘/‘1th the
intention that the person informed against would be brought before a criminal court. *“Char-
ge” here means “accusation” and it isl not necessary that an actual charge should be framed

before the offence is complete. )
oy %c CI)tul: not necessary to completg’ the offence under paragraph (b) of t_he_ section that the
case shall have been fully heard in a court or shall have resulted in a conviction.

7. Tt is for the prosectution to prove that the charge was fal§e apd made with intent to
injure : not for the accused to show just or lawful grounds for instituting the proceedings.

PRACTICE

1. Prove :
(a) that the accused instituted or caused to be instituted criminal proceedings or that he

made a charge of an offence.
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(b) that there were no just or lawful grounds for the proccedings or that the charge was

false.

(c) that the accused knew that there were not just or lawful grounds for instituting the

criminal proceedings or making the charge.

(d) that he did so with intent to cause injury to the person in question.

Note.—The fact that & person has charged another with a criminal offence and has failed
to establish his complaint in a court does not justify of itself a counter charge that the com-
plaint was false.

2. Procedure.—As for section 179. The sanction of the court before which the false
charge was made is necessary before institution of proccedings.

3. Charge—I [ ] charge you [ ] as
follows :

That you, on or about the.............. day of o A with
intent to INjuIe.........cooiceeooenn. [instituted criminal proccedings before (court) charging
the said. ... with having committed the offence of ..., ] or
[falsely charged the said... .. ... beforc..........cooviveiieirna . having
committed the offence of...... 1 knowing at the time that therc was no just or
lawful ground for such proceedings [or charge] against the said.................. and that

you thereby committed an offence under section 180 of the Penal Code.

181. Whoever takes or agrees or consents to take any gratification
. _ under pretence or on account of helping any person to
popaking gift to recover any movable property of which he shall have been
help  to recover .
stolen property. _depg‘lved by any offence, shall, unless he uses all means
_in his power to cause the offender to be brought to justice,
be punished with imprisonment for a term which may extend to seven
years or with fine or with both.

Explanation.—In this section the word ““offence’ includes any act done
outside the Northern Region which if done in the Nerthern Region would
be an offence.

COMMENT

Pakistan Penal Code section 213,

Sudan Penal Code section 192.

This scction is similar to section 168 but does not require proof of an intention to screen.
The offence defined here is well known in Moslem and customary law and is aimed at per-
sons, usually in league with thieves or well aware of their activities, who obtain money for
the recovery of stolen property without making any effort to bring the thieves to justice.

PRACTICE
1. Prove :
(@) that the owner of the property was deprived of it by an offence under the Code.
(b) that the accused took, or agreed, or consented to take, the gratification.
(c) that the gratification was under the pretence of, or on account of, helping to recover
the property.
(d) that the accused failed to use all means in his power to cause the offender to be
brought to justice.
Note.—It is for the defence to prove that the accused did all that he could to bring the
offenders to justice providing that the prosecution prove points (a), () and (c).
2. Procedure.—As for section 179 except that the offence is not normally bailable.
3. Charge.—When the question is likely to arise whether the accused, who accepted the
gratification, is, in fact, the thief as well, alternative charges should be framed. (Sec Chapter
XIX of the Criminal Procedure Code).
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182. Whoever with intent to influence the course of justice in any
civil or criminal proceeding does any act whereby the

Influencing course  fair hearing, trial or decision of any matter in that pro-
e ceeding may be prejudiced shall be punished with imprison-
ment for a term which may extend to two years or with fine or with both.

COMMENT

1d in fact cover all the offences in Chapter XII of
dicial to the fair hearing of a case, whether
by some section in Chapter XIIL.

Sudan Penal Code section 192A.

This section is so worded that it wou f
the Code. The intention is to cover all acts preju
civil or criminal, which are not specifically covered

PRACTICE
1. Prove : ) )
(@) that the accused did somethi

matter. ) . o ) .
() that the matter was the subject of §1v11 or criminal plogcedlngs. ]
8 that the fair hearing, tiral or decision of the matter might thereby have been preju-

diced.
(d) that the acc

ng prejudicial to the fair hearing, trial or decision of a

used so acted with the intention of influencing the course of justice.

3. Procedure—A warrant is required for the arrest of an accused person. The offence
is bailable and not compoundable and may be tried by any court. The sanction of the court
before which the act was committed is necessary before proceedings are instituted.

3. Charge.—1 [ ] hereby charge you [ ]
as follows :

L
That you, on or about the_.......... . ..da'y Of at...... .
with imegt to influence the course of justice in a criminal [or civil] proceeding, did (state act)

i ri - trial or decisi t might have been
whereby the fair hearing [or trial or decision] of the matter before the court mi
prejudiged and that you thereby committed an offence punishable under section 182 of the

Penal Code.



CHAPTER XIII
PuBLIC NUISANCE

183. (1) A person is guilty of a public nuisance who does an act or

‘ . is guilty of an illegal omission which causes any common

Publle U230 injury, danger or annoyance to the public or to the people

) in general who dwell or occupy property in the vicinity

or which must necessarily cause injury, obstruction, danger or annoyance
to pcrsons who may have occasion to use any public right.

(2) Where premises on which a public nuisance has occurred are
occupied by two or more persons in common each of such persons shall
be liable to conviction on account of the nuisance in the absence of suffi-
cient evidence that he has not been guilty of the offence.

Explanation 1.—A public nuisance does not cease to be an offence
because it catises some convenience or advantage.

Explanation 2.—Whether an act or omission is a public nuisance is
amatter of fact, which may depend on the character of the neighbourhood.
ILLUSTRATION

A powerful stcam whistle sounded at intervals during the day, which might be a public
nuisance in a residential quarter, may not be a public nuisance in a manufacturing quarter.
COMMENT

Pakistan Pcnal Code section 268.

Sudan Penal Code section 216. _
1. The Code only makes criminal a public nuisance. A private nuisance cannot give rise

to a criminal prosccution but may be the ground for a civil action.

2. A public nuisance is an offence affecting the public at large, caused cither by the doing
of a thing which tends to annoy the whole community in general or by neglecting to do any-
thing which the common good requires. A public nuisance must interfere with rights which
the public would otherwise cnjoy. A private nuisance is an act causing injury of annoyance
affecting the rights of a particular individual or individuals as distinguished from the public

at large.
3. Note that subscction (2) of the section makes a joint owner responsible for a nuisance

committed on his property although he himself might not be actually present at the time the

nuisance is committed.
PRACTICE

1. The definition contained in this section is relevant in deciding cases falling under

section 198.
2. Sce Chapter IX of the Criminal Procedure Code for the powers of courts to restrain

public nuisance by the making of conditional orders,

184. Whoever adulterates any article of food or drink or abstracts

from any article of food or drink any part thereof so as to

fo&dglr‘gﬁgg*}mcgf affect injuriously the quality, substance or nature, intend-

ded for sale. ing to sell such article as food or drink without notice

to the purchaser or knowing that it is likely that the same

will be sold as food or drink without notice to the purchaser, shall be

punished with imprisonment for a term which may extend to one year or
with fine not exceeding one hundred pounds.

T

Chratl
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COMMENT

Pakistan Penal Code section 272.

Sudan Penal Code section 217.

1. The word ‘adulterates’ means mixes with any other substance, whether wholly diffe-
rent or of the same kind but inferior quality.

2. This section is wider than the corresponding Pakistan section. The words ““so as to
affect injuriously the quality, substance or nature” have been substituted for “so as to make
such article noxious as food or drink”. The effect of this change is that adulteration with
harmless ingredients for the purpose of getting more profit is punishable under the section
(e.g., putting water into milk to increasc its bulk for sale—but this offence is better covered

by section 186).
3. An adulteration of which notice is given to the purchaser is not caught by the section.

PRACTICE
1. Prove :
(@) that the article in question is food or drink.
(b) that the accused aduiterated it.
(c) that he thereby affected injuriously the quality substance or nature of the article;
(d) that the accused at the time of the adulteration intended to sell the articlc or knew
that it was likely to be sold as food or drink without notice to the purchaser.
2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable

and not compoundable and may be tried by any court.
3. Note.—On conviction the court may order the food or drink to be destroyed. (See

section 359 of the Criminal Procedure Code).

185. Whoever sells any article of food or drink which is not of the
Sale of food or nature, substance and quality demanded by the purchaser
drink not Lo or the article which the seller represents it to be, shall

ponding to descrip- . . h
tion. be punished with fine which may extend to ten pounds.

COMMENT

Sudan Penal Code section 218.
1. This section does not appear in the Pakistan Penal Code and in English law may give

rise to an action for damages under the Sale of Goods Act 1893.
2. Evidence of an intent to defraud does not appear to be necessary to complete the

offence.

PRACTICE

1. Prove :
(@) thatthe accused sold an article of food or drink.
(b) the nature, substance or quality of the article of food or drink was not that demand-
ed by the purchaser or the article which the seller represented it to be.
2. Procedure.—As for section 184.
3. Note.—On conviction, a court may order the destruction of the article under section
359 of the Criminal Procedure Code.

186. Whoever sells or offers or exposes for sale any article of food

or drink, with which any admixture has been fraudulently

tcga‘lrzogf :flgﬁféi made to increase the bulk, weight or measure of such
article or to conceal the inferior quality thereof, or any

article of food or drink, from which any part has been intentionally abs-
tracted so as to affect injuriously its quality, substance or nature, without
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notice to the purchaser, shall be punished with imprisonment for a term
which may extend to six months or with fine not exceeding fifty pounds
or with both.
COMMENT
Sudan Penal Code section 219,
1. This section does not appear in the Pakistan Penal Code.
2. The section deals with two types of offence
(@) where an admixturc has been fraudulently made to an article of food or drink to
increasc its bulk, weight or measure or to conceal its inferior quality;
(b) where there has been an intentional abstraction of something from the food or drink
so as to affect its quality, substance or nature. This is not an aduiteration.
3. Note that the goods must have been sold or offered for sale and that the giving of
notice to a purchaser is a defence.

PRACTICE
1. Prove :
(@) that the accused sold, or offered for sale, or exposed for sale an article of food and
driik.

(b) thaw the article was cither :—

(i) one to which an admixture had becn fraudulently added to increase its bulk,
weight or measure or to conceal its inferior quality; or

(i) onc from which a part had been intentionally abstracted so as to affect injuriously
its quality, substance or nature.

(¢) that the accused gave no notice to the purchaser of the facts in (4) above.

2. Procedure.—As for section 184.

3. Note.—On conviction a court may order the destruction of food or drink under scc-

tion 359 of the Criminal Proccdure Code.

187. Whoever sells or offers or exposes for sale as food or drink any

_ article which has been rendered or has become noxious

foale of noxious  or s in a state unfit for food or drink, knowing or having

reason to believe that the same is noxious as or unfit for

food or drink, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.

COMMENT

Pakistan Penal Code section 272.

Sudan Penal Code section 220.

1. The word “noxious’” means harmful or injurious to health or unwholesome.

2. The section differs from section 184 in that the articles must be sold, or offered or
exposed for sale and the section is not limited to adulterated articles of food or drink. Any
article which has been rendered or has become noxious to the knowledge of the vendor is
within the scope of the section.

PRACTICE

1. Prove :

(a) that the article is food or drink.

(b) that the accused sold, offered or exposed for salc the article.

(c¢) that at the time it had been rendered or had become noxious or was in a state un-

fit for food or drink.

(d) that the accused knew of the condition of the article at the time he sold or offered or

exposed it for sale.

2. Practice.—As for section 184.

3. Note.—On conviction, a court may order the destruction of the article under section
359 of the Criminal Procedure Code.
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188. Whoever adulterates any drug or medical preparation in such
Adulemton o DAIDET a5 to lessen the efficacy or change the operation
drogs. of such drug or medical preparation or to make it noxious,
intending that it shall be sold or used for or knowing it
to be likely that it will be sold or used for any medicinal purpose as if it
had not undergone such adulteration, shall be punished with imprisonment
for a term which may extend to six months or with fine which may extend

to fifty pounds or with both.

COMMENT
Pakistan Penal Code section 274.

Sudan Penal Code section 221.
1. To support a conviction under this section, it is sufficient to show that the usefulness

of a drug is lessened. It is not necessary to prove it noxious.
2. See also the Pharmacy Ordinance (Cap. 169). !

PRACTICE
1. Prove :
(@) that the articleis a drug or medical preparation.

(b) that it was adulterated by the accused.
(c) that the adulteration tended to lessen its efficacy, or to change its operation or to

make it noxious.
(d) that the accused intended that the article should be sold or uscd as a medicine as an
adulterated drug; or knew that it was likely to be so used or sold.
2. Procedure.—As for section 184.
3. Note.—On conviction, a court may order the destruction of the article under section
359 of the Criminal Procedure Code.
189. Whoever, knowing any drug or medical preparation to have
been adulterated in such a manner as to lessen its efficacy
s le of adultera-  or change its operation or render it noxious, sells the same
or offers or exposes it for sale or issues it from any dispen-
sary for medicinal purposes as unadulterated or causes it to be used for
medicinal purposes by any person not knowing of the adulteration, shall
be punished with imprisonment for a term which may extend to six months
or with fine which may extend to fifty pounds or with both.

COMMENT

Pakistan Penal Code section 275.

Sudan Penal Code section 222.

1. The section not only prohibits the sale of adulterated drugs but prohibits their distri-
bution from a dispensary for medical purposes.

2. “Exposes”. The drug may be sold in a packet : it is not necessary that the actual drug

be exposed. ) 2
3. See also the Pharmacy Ordinance (Cap. 169).

PRACTICE

1. Prove :
(@) that the drug has been adulterated.
(6) that the adulteration was such as to lessen its efficacy, or change its operation or

render it noxious.

1. Laws of Nigeria, 1948,
2. ibid
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(¢) that the accused sold, or offered or exposed the drug for sale; or that he issued it
from a dispensary; or that he caused it to be used for a medical purpose.

(d) that he sold, or issued the drug as unadulterated or caused it to be used by a person,
who did not know it to be adulterated.

(¢) that he knew of the condition of the drug.

2. Practice.—As for section 184. ]
3. Note.—On conviction, a court may order the destruction of the adulterated drng

under section 359 of the Criminal Procedure Code.

190. Whoever, knowingly sells or offers or exposes for sale or issues
from a dispensary for medicinal purposes any drug or

d“%r‘gn?f drug as 2 medical preparation as a different drug or medical prepa-
preparation. ration, shall be punished with imprisonment for a term
which may extend to six months or with fine which may

extend to fifty pounds or with both.
COMMENT

Pakistan Penal Cede section 276.
Sudan Penal Code scction 223. ) ) )
1. This section differs from section 189 in that it does not involve the idea of any adul-

teration. It is sufficient that it is not in fact what it purports to be.
2. Sec also the Pharmacy Ordinance (Cap. 169). 1

PRACTICE

1. Prove :
(@) thatthe accused sold, or offered or exposed for medical purposes the drug or medical

preparation. ) ) ]
(b) thatit was so sold, etc., by him as a drug or medical preparation different from what

it was.
(¢) that he knew of the difference at the time it was so sold or issued.

2. Procedure.—As for section 184. . ]
3. Note.—On conviction, the court may order the destruction of the drug under section

359 of the Criminal Proccdurc Code.

191. Whoever voluntarily corrupts or fouls the water of any public
well or reservoir or other public water supply so as to

Fouling water of render it less fit for the purpose for which it is ordinarily
public well or resct- 1y ced, shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

COMMENT

“pakistan Penal Code section 277.

Sudan Penal Code section 224. )
Public well, or rescrvoir or other public water supply” would not appear to include

river.
PRACTICE
1. Prove :
(@) that the well, reservoir or other water supply is public.
(6) thatthe accuscd caused the water thereof to become corrupt or foul.

(c) thathe did so voluntarily. )
(d) thathis act rendered the water supply less fit for use than it ordinarily was before the

accused interfered with it.

1. Laws of Nigeria, 1948.

—
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2. Procedure.—As for section 184,
3. Mote.—A conditional oder may be issued by a court under section 104 of the Criminal
Procedure Code.

192. Whoever voluntarily vitiates the atmosphere in any place so as to
. make it noxious to the health of persons in general dwel-
Making ~atmos-  ]ing or carrying on business in the neighbourhood or pas-
phere noxious to . . . ; , .
health. sing along a public way, shall be punished with imprison-
' ment for a term which may extend to six months or with
fine or with both.

COMMENT
Pakistan Penal Code section 278.
Sudan Penal Code section 225.
Prosecutions against offensive tradcs, which give out bad smells (e.g. tanring) fall under
this section.
PRACTICE
1. Prove :

(@) that the accused caused the atmosplhicre to be vitiated.

(b) that he did so voluntarily.

(c¢) that the vitiation was in its nature noxious to health.

(d) that it was noxious to the hcalth of persons dwelling or carrying on business in the

neighbourhood of the place or passing along the public highway.

2. Procedure.—As for section 184.

3. Note.—A conditional order may be issued by a court under section 104 of the Criminal
Procedure Code.

193. Whoever exhibits any false light, mark or buoy intending or
o knowing it to be likely that such exhibition will mislead
Exhibition of false  any navigator, shall be punished with imprisonment for

light, mark . N
buoy. a term which may extend to seven years or with fine or

with both.

COMMENT
Pakistan Penal Code section 282.
Sudan Penal Code section 226.
To prosecute under this section it is necessary to prove thatthe showing of the light,
mark or buoy was done with the intention to mislead, and not by negligence only.

PRACTICE
1. Prove :

(a) that the accused exhibited the light, mark or buoy in question.
(b) that the light, etc., was false.
(c) that the accused did as in (a) intending, or knowing that the cxhibition of the false
light, etc., would be likely to mislead any navigator.
2. Procedure.—An arrest may be made without a warrant. The offence is bailable but
not compoundable and may be tried by a magistrate of the first grade or by a native court
of grade C or above.

3. Charge.—I [ ] hereby charge you [ ] as
follows :
That you on or about the........................ day of oo At did

exhibit a false light (or mark, etc.) knowing or intending it to be likely that the exhibition of
the said false light [or mark, etc.] would mislead the officer in charge of navigating a vessel at
that place and thereby committed an offence punishable under Section 193 of the Penal Code.
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194. Whoever by doing any act or by omitting to keep in order any
Obstruction in  DProperty in his possession or under his charge causes
public way or line obstruction to any person in any public way or public line
of navigatjon. of navigation, shall be punished with imprisonment which
may extend to two years or with fine or with both.
COMMENT

Pakistan Penal Code section 283.

Sudan Penal Code section 227. ) ) ' )
1. In this section it is immaterial whether the public nuisance was caused by intention or

by ncgligence. All damage to the highway causing danger, obstruction or injury to person is
punishable under this section (e.g. digging ditches or placing barriers across road).
2. “To keep in order” means to control the property in one’s possession in such a way
as to prevent danger, etc.
PRACTICE

1. Prove :

(@) thatthe accused caused the danger, obstruction or injuryin question.

(b) that the danger, eic., resulted from the accused’s act or omission to keep in order the
property in his possession or under his charge. o

(c) that the person put in danger, or obstructed or injured was on the public highway or
in a public line of navigation.

2. Procedure : No warrant is rcquircd for arrest. The offence is bailable but not

compoundable and may be tried by any court. _
3. Note.—A conditional order may be issucd by a court under section 104 of the Criminal

Procedure Code.

195, Whoever being an employee engaged in any work connected
with the public health or safety or with any service of
Emplovecs en-  public utility ceases from such work in pre-arranged
gased on work of ggreement with two or more other such employees with-

public utility ceas- T . . P
ing work without out giving to his employer fifteen days notice of his inten-
notice. tion so to do, shall, if the intention or effect of such cessa-
tion is to interfere with the performance of any general
service connected with publichealth, safety or utility to an extent which will
cause injury or damage or grave inconvénience to the community, be
punished with imprisonment which may extend to six months or with fine

or with both.

Sudan Penal Code section 228.

The object of this section is to ensure that the employees of public utility concerns do not
cease work without giving a period of notice adequate to enable the authorities to make
alternative arrangements to ensure the health, safety and convenience of the public. The sec~
tion is not intended to conflict with the Labour Code (Cap. 99) ! or with any legislation gover-
ning the right of trades unions to strike. Providing that fifteen days notice is given, the right

to strikeis preserved.
PRACTICE

COMMENT

1. Prove :
(@) thatthe accused was employed in work connected with the public health or safety or
with any service of public utility.
() that he ceased from such work.
(c) thathe did so in pre-arranged agreement with two or more other cmployees engaged
as;the same;work.
1. Law of Nigeria 1948
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(d) thatthe accused did not give fifteen days notice of his intention to stop work.

(¢) that the intention of the accused in stopping work was to interfere with a general
scrvice connccted with public health, safety and utility to an extent which would
cause injury or damage or grave inconvenience to the community.

2. Procedure.—As for scction 184 cxcept that an arrest may be made without warrant.

3. Note.—A conditional order may be issued by a court under section 104 of the Crimji-

nal Procedure Code.

196. Whoever does any act in a manner so rash or negligent as to
Negligent o CTIdanger human life or to be likely to cause hurt or injury
duct causing dan- 1O any person of property, or knowingly or negligently
ol pg;’ly person or  omits to take such order with any property or substance in
’ his possession or under his control or with any operations
under his control as is sufficient te guard against probable danger to hu-
man life from such property, substance or operations, shall be punished
with imprisonment for a ierm which may extend to six months or with fine
which may extend to fifty pounds or with both.

COMMENT
Pakistan Penal Code sections 284, 283, 286, 287 and 288.
Sudan Penal Code section 229.
The section covers criminal negligence in respect of public nuisances.

PRACTICE

1. Prove :

(@) that the accused committed an act or omitted to take order with any property or
substance in his possession or under his control.

(&) that he acted in a rash or negligent manner or that he omitted to take order of his
property, ctc., either knowingly or ncgligently. ‘

(¢) that his act was so rash or negligent as to endanger human life or to be likely to causc
hurt or injury to any person or property; or—

(d) that he omitted to take such order with his property, etc., as is sufficient to guard
against probable danger to human life from such property, etc.

2. Procedure.—As for section 184,

197. Whoever knowingly or negligently omits to control any animal

in his possession sufficiently to guard against any prob-

duljt"%vlgﬁfnrtesgggm able danger to human life or any probable danger of grie-
animal. vous hurt from such animal, shall be punished with im-
prisonment for a term which may extend to six months or

with fine which may extend to twenty pounds or with both.

COMMENT
Pakistan Penal Code section 289.
Sudan Penal Code section 230
This section is a specific example of the type of offence punishable under section 196.

PRACTICE
1. Prove :
(a) thatthe animal was in possession of the accused.
(b) that the accused omitted to take sufficientcontrol of the animal to guard against
probable danger to human life or of the causing of grievous hurt by the animal.
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(¢) that the omission was negligent or with knowledge of the danger.

Note.—If the animal is not naturally fierce or vicious, the onus of proving negligence is
on the prosecution.

2. dProcedure.—As for section 184 except that a warrant is required for arrest of an
accused.

3. Note.—A court may make a conditional order in respect of the animal under section
104 of the Criminal Procedure Code.

198. Whoever commits a public nuisance in any case not otherwise
Punishment for  punishable by thjs Code, shall be punished with imprison-

public nuisance in ment for one year or with fine or with both.

provided for.
COMMENT
Pakistan Penal Code section 290.
Sudan Penal Code section 232.
This section punishes any nuisance falling within the delinition in section 183 not specifi-
cally punishable under any other section in this Chapter.

PRACTICE
1. Prove :
(a) that the accused did an act or was guilty of an illegal omission.
(b) that such act or omission caused injury, danger or annoyance.
(¢) that the injury, etc. caused was common to the public or the people in general, who
dwell or occupy property in the vicinity.

or

(i) (a) above and—

(7i) that the act or omission must necessarily cause injury, obstruction, danger or
annoyance.

(ifi) that such injury, etc, must neccssarily be caused to persons who may have occasion
to use any public right.

2. Procedure.—As for section 184,

199. Whoever repeats or continues a public nuisance, having been

Continuance of Ordered by any public servant who has lawful authority

nuisance after in-  to give such order not to repeat or continue such nuisance,

junction to discon-  shall be punished with imprisonment for a term which
may extend to three years or with fine or with both.

COMMENT
Pakistan Penal Code section 291.
Sudan Penal Code section 233,
This section punishes a person continuing a nuisance after he has been ordered by a
competent public servant not to repeat or continue it. This includes an order by a court
under section 111 of the Criminal Procedure Code.

PRACTICE
1. Prove :
(a) the issue of the order.
(b) that the order was legally issued.
(c) that the order is one which restrains the repetition or continuance of a public
nuisance,
(d) that the accused was enjoined by the order not to repeat or continue such nuisance.
(¢) that the accused has repeated or continued the same public nuisance.
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2. Procedure.—No warrant is necessary for the arrest of an accused. The offences is
bailable but not compoundable and may be tried by any court.

200. Whoever to the annoyance of others does any obscene or indecent

act in a public place, shall be punished with imprisonment

Obscene or in- fOT @ term which may extend to two years or with fine
decent acts. or with both.

COMMENT

Pakistan Penal Code section 294 (a).

Sudan Penal Code section 234.

1. There must be definite evidence that annoyance was caused to a particular person or
persons in general.

2. The word “indecent” is included in the section following the Sudan precedent : it
includes acts, which are not necessarily obsccne but are nevertheless offensive to public

morality.
PRACTICE
1. Prove :
() that the accused did some act.
(b) that the act was of an indecent or obscene nature.
(¢) that it was done in a public place.

{d) that it caused annoyance to others.
2. Procedure.—No warrant is required for arrest. The offence is bailable but not

compoundable and may be tried by any court.

201. Whoever keeps or manages a brothel shall be punished with

Keeping a bro- imprisonment which may extend to one year or with fine

thel. or with both.
COMMENT
Nigerian Criminal Code (Cap. 42) section 225B.
PRACTICE

1. Prove.—that the accused kept or managed a brothel.
2. Procedure.—As for section 200.

202. Whoever sells or distributes, imports or prints or makes for sale

or hire or wilfully exhibits to public view any obscene

bore cn 0% book, pamphlet, paper, gramophone record or similar

article, drawing, painting, representation or figure or

attempts or offers so to do or has in his possession any such obscene book

or other thing for the purpose of sale, distribution or public exhibition.

shall be punished with imprisonment for a term which may extend to two
years or with fine or with both.

COMMENT
Pakistan Penal Code section 292.

Sudan Penal Code section 235.
1. This section gives effects to Article I of the International Convention for the Suppres-

sion of the Circulation of, and Traffic in, Obscene Publications.

g kg i SO Y S
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2. The test of obscenity is whether the tendency of the matter alleged to be cbscene is to
deprave and corrupt. What is deemed to be obscene may vary from age to age, from place to
place and from person to person.

3. Note that in connection with exhibiting obscene matter wilfulness must be proved.

PRACTICE

1. Prove :

{a) that the book, etc., is of an obscene nature,

(b) that the accused sold, or distributed, or imported, or printed or made for sale or hire
or wilfully exhibited to public view the book etc., or attempted or offered so to do or
had in his possession the obscene book, etc., or other thing for the purpose of sale,
hire or distribution or public exhibition.

2. Note.—The court may rely on its judgement as well as on the evidence of witnesses

in deciding whether a thing is obscene or not.

3. Procedure.—No warrant is required for an arrest . As for section 200.

4. Note.—On a conviction a court may order the destruction of any obscene material

ander section 359 of the Criminal Procedure Code.

5. Charge.—The charge should specify the matter alleged to be obscene, and should not

be framed in general terms.

203. Whoever to the annoyance of others sings, recites, utters or

reproduces by any mechanical means any obscene song

g bseene songs,  or words in or near any public place, shall be punished

' with imprisonment for a term which may extend to three
months or with fine or with both.

COMMENT

Pakistan Penal Code section 294,

Sudan Penal Code section 236.

1. Annoyance must be caused before the singing, etc., is punishable.

2. See comment to section 202 on the meaning of “obscenity.”

3. The singing, etc., need not necessarily be in a public place : it is sufficient if the singing,
etc., takes place sufficiently near to a public place to cause annoyance to a person in the

public place.
PRACTICE
1. Prove :
(a) that the accused sang, recited, uttered or reproduced by mechanical means words
or a song.

(b) that the words or song were obscene.
(c) that the accused did the act in or near a public place.
2. Procedure.—As for section 200.

CHAPTER XIV
LOTTERIES AND GAMING HOUSES
Definitions, 204. In this chapter — )

“lottery”” includes any ganie, method or device whereby money oOr
money’s worth is distributed or allotted in any manner depending upon
or to be determined by chance or lot; _

“lottery ticket” includes any paper, tick@t, token or other art1¢1§lv:/hgt-
soever, which either expressly or tacitly entitles or purports to entitle any
person to receive any money’s worth on the happening of any event or

contingency connected with any public lottery; )
“pgblicylottery” means a lottery to which the public or any class of

the public has, or may have, access, and every lottery shall, until the con-
trary is proved, be deemed to be a public lottery.

COMMENT

igeri iminal Code (Cap. 42) section 204. i i .
Il\flgl‘clrll:%c?égl};?ﬁ)ws the(NigP::riarz Criminal Code in this and the succeeding section of

his Chapter. ) o .
. 2. It I\)’vas not the intention in drafting these sections that the’sections would be applied

to pools betting. .
205. (1) Whoever keeps any house or place to which the public are
admitted for the purpose of betting or playing any game
Keeping gaming  of chance or keeps any office or place for the purpose of
b o lotery  qrawing any lottery or assists in the _conducg of any .such
‘ house or place or office shall be pun}shed with imprison-
ment which may extend to two years or with fine or with both: ‘
Provided always that nothing herein contained shall make illegal the
use of a totalisator by a race club recognised by the Government at a race
meeting, with the approval of the Resident of the province or the Adminis-
trator of Kaduna as the case may be. '

(2) In this section the word “totalisator’” means_the instrument,
machine or contrivance, commonly known as a totalisator, and any
other instrument, machine or contrivance of a like nature, or any schenﬁe
for enabling any number of persons to make bets with one another on the

like principles.

COMMENT
Nigerian Criminal Code (Cap. 42) section 239.
of. Pakistan Penal Code section 294A.

f. Sudan Penal Code section 237. . . L
i. N‘éte the specific exemption from the provisions of subsection (1) contained in the

provisio thereto exempting the use of totalisators by authorised race clubs at meetings for
which approval has been obtained.
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2. The offence stated in the section is the “keeping” of an office, house or place for the
purpose of gambling, etc. Using an office, etc,. once is not “‘keeping” it for that purpose:
there must be habitual using to constitute “keeping”.

PRACTICE
1. Prove :

(@) thatthe accused had kept an office, house or place or assisted in the conduct of an
office, house or place.

(by that the public were admitted thereto for the purpose of betting or playing any game
of chance; or that the office or place were kept for the purpose of drawing a lottery.

2. Note.—It is for the defence to prove that the operation called into question is justifi
able under the proviso to subsection (1)

3. Procedure.—A warrant is required for the arrest of an accused person. The offence is
bailable but not compoundable and may be tried by an court.

Offences relating 206. (1) Whoever—

to lotteries.

(a) gives or sells or offers for sale or delivers any lottery ticket or pays
or receives directly or indirectly any money or money’s worth
for or in respect of any chance in or event or contingence connec-
ted with a public lottery; or

(b) draws, throws, declares or exhibits expressly or otherwise the
winner or winning number, ticket, lot, figure, design, symbol or
other result of any public lottery; or

(c) writes, prints, publishes, or causes to be written, printed, or
published any lottery ticket or any announcement rclating to a
public lottery; or

(d) advances, furnishes or receives money for the purpose of a public
lottery,

shall be punished with imprisonment which may extend to six months
or with fine or with both.

(2) Nothing in this section shall apply—

(a) to the sale by raffle or lottery of articles exposed for sale at any
gathering held for the purpose of raising funds in aid of any institu-
tion of a public character where permission for such sale shall have
been given in writing by the Governor;

(b) toanylottery or sweepstake organised or controlled at or in conne-
ction with any race meeting held under the auspices of any race
club or association in the Northern Region which has been exem-
pted from the provisions of this section by the Governor by notice
in the Regional Gazette;

(¢) to any club to which the Governor has granted a licence authori-
rising a lottery to be promoted as an incident of entertainment by
members of the club on the premises of the club and subject to any
conditions contained in the licence;

SEC. 206.) LOTTERIES AND GAMING HOUSES 133

(d) to any lottery or sweepstake organised and controlled by any race
club in the Northern Region to which the Governor may by
notice in the Regional Gazeite extend the provisions of this sec-
tion, at or in connection with any race meeting held under the
auspices of any such club or association.

COMMENT

Nigerian Criminal Code (Cap. 42) sections 240A and 240D.

cf. Pakistan Penal Code section 294A.

1. This section punishes all who participate in the promotion of an illegal lottery, whe-
ther in the printing, selling or distribution of tickets or in the arrangement for the drawing
of prizes.

2. Subsection (2) excepts lotteries organised by clubs at race mecetings or for raising
funds for charitable purposes providing that the approval or licence of the Governor has
been obtained. !

PRACIICE
1. Prove :

(i) the existence of an untawful public lottery; ) _ )
(if) that the accused did any of the acts in connection with the public lottery as are set

out in paragraphs (@) (b) (¢) or (d) of subsection (1).
2. Procedure.—As for section 205.

1. A formal notice in the Northern Nigerian Gazette is nccessary to Icgalise on activity under S. 206 (2) ().
For an exainple sce the Lotteries and Sweepstakes (Kano Turf Club) Exemption Notice, 1961, N.N.L.N.

137 of 1961.

el



CHAPTER XV
CRUELTY TO ANIMALS

207. Whoever cruelly beats, tortures or otherwise wilfully illtreats
any tame or domestic animal or any wild animal which

gllreatment of has previously been deprived of its liberty or arranges,
promotes or organises fights between cocks, rams or

other domestic animals shall be punished with imprisonment for a term
which may extend to one year or with fine which many extend to fifty
pounds or with both.
COMMENT

Sudan Penal Code section 238 ) ) .
This section punishes cruelty to domestic animals or wild animals reduced to captivity

and also the promotion and organisation of cock fights and such likc sports.

PRACTICE

1. Prove :
(@) thattheaccused beat, tortured or illtreated an animal,
(b) that the animal was a tame or domestic animal or a wild animal, which had been
reduced to captivity.
(¢) that the accused acted cruelly or wilfully in illtrcating the anjmal,
or—that the accused arranged, promoted, or organised a fight between cocks, rams, or

other domestic animals.
2. Procedure.—An accused may be arrested without a warrant. The offence is bailable

but not compoundable and may be tried by any court.
3. Note.—By virtue of section 209, a court has a power to make an order for the destruc-

tion or for the temporary custody of any animal the subject of an offence under this section.

208. Whoever wantonly over-rides, over-drives or over-loads any

» animal or wantonly employs any animal, which by reason
neqesrriding 279 of age, sickness, wounds or infirmity is not in a condition
to work, or neglects any animal in such a manner as to

cause it unnecessary suffering, shall be punished with imprisonment for
a term which may extend to one year or with fine which may extend to

fifty pounds or with both.
COMMENT

Sudan Penal Code section 239. ) .
1. This section punishes a person who wantonly over-rides or otherwise over-works an

animal unfit for work or who neglects an animal in such a way as to cause it unnecessary

suffering. .
2. “Wantonly” means recklessly, thoughtlessly and without regard for the conse-

quences.
PRACTICE
1. Prove :
(@) that the accused over-rode, over-drove, over-loaded, or employed an animal; or
(b) that the accused employed an animal which was by reason of age, sickness,
wounds or infirmity unfit for work; and
(¢) that the accused acted wantonly,
or (i) that the accused neglected an animal;
(i) that he did so in a manner such as to cause it unnecessary suffering.

SECS. 207-209) CRUELTY TO ANIMALS 135

2. Procedure.—As for section 207.

3. Note.—By virtue of section 209 a court has the power to make an order for the
destruction or for the temporary custody of any animal the subject of an offence under this
section.

209. On conviction of an offence under section 207 or section 208 the
Power to order —OUrt may in addition to or in substitution for any other
temporary custody ~Penalty make an order for the temporary custody by the
ggmgaelstmctwﬂ of police of the animal in respect of which such offence has
: been committed and may order the person convicted to
pay such sum meanwhile as the Court thinks fit for the maintenance and
treatment of such animal and such sum shall be recoverable in the same
manner as a fine inflicted under this Code; or, if such animal is suffering
from incurable disease or injury, may order it to be destroyed.

COMMENT
Sudan Penal Code section 240.
This section more properly belongs to the Criminal Procedure Code but is self exp ana-
toryin its present context. See notes to sections 207 and 208.

%



CHAPTER XVI
OFFENCES RELATING TO RELIGION

210. Whoever by any means publicly insults or seeks to excite contempt
4 of any religion in such a manner as to be likely to
Jnsulting or cx - Jead to a breach of the peace, shall be punsished with
citing contempt of . . .
religious crecd. imprisonment for a term which may extend to two years
or with fine or with both.

COMMENT
Sudan Penal Code section 242.
cf. Pakistan Penal Code section 295A.
1. The offence stated in this section might equally effectively be dealt with as an act
likely to cause a breach of the peace under section 114.
2. The section punishes the manner in which the insult, etc., is offered and not the insult,

etc., itself.
PRACTICE
1. Prove :

(a) that the accused publicly insulted or sought to excite contempt of a religion.

() that he did so in a manner likely to lead to a breach of the peace.

(c) that he did so publicly.

2. Procedare.—No warrant is required for an arrest. The offence is bailable and not
compoundable and may be tried by any court.

211. Whoever destroys, damages or defiles auy place of worship or

o any object held sacred by any class of persons with the

in;fgﬁggif‘iﬁofﬁgg intention of thereby insulting the religion of any class of

persons or with knowledge that any class of persons is

likely to consider such destruction, damage or dcfilement as an insult to

their religion, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.

COMMENT

Pakistan Penal Code section 295.

Sudan Penal Code section 243.

1. Intention to insult the religion of a class of persons is the gist of the offence under
this section. Mere defilement or destruction, etc., of a place of worship is not sufficient
to constitute the offence.

2. It is not necessary to prove that the destruction, etc., caused or was likely to cause a
breach of the peace. It need only be shown that the intention was to insult the religious
feeling of a class of persons or that it was known that this was likely to be the result of the

act.
PRACTICE
1. Prove :
(@) that the place was a place of worship or that the object was a sacred one.
(b) that the place or object was held sacred by a class of persons.
(¢) that the accused destroyed, damaged or defiled the place or object.
(d) that he did so—
() with the intention of thereby insulting the religion of the class of persons; or
(1) with the knowledge that a class of personsis likely to consider the destruction,
etc., as an insult to their religion,
2. Procedure.—As for section 210.
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212. Whoever voluntarily causes disturbance to any assembly lawfully
engaged in the performance of religious worship or reli-

Disturbing reli-  gious ceremonies, shall be punished with imprisonment for
gious assembly. a term which may extend to one year or with fine or with

both.

COMMENT
Pakistan Penal Code section 296.
Sudan Penal Code section 244.
1. The section only protects religious assemblies which are lawfully gathered together
for the purpose of worship.
2. The disturbance must have been caused intentionally.

PRACTICE
1. Prove:
(a) the existence of the assembly.
(b) that the assembly was at the time of the offence engaged in performing religious
worship or a religious ceremony.
(c) that the assembly was a lawful one,
(d) that the accused disturbed the assembly.
(e) that the accused did so voluntarily. '
2. Procedure.—As for section 210.

3. Charge.—I [ ] hereby charge you [ ] as
follows :

That you, on or about the................... day of ..o At e irenes
voluntarily caused disturbance to an assembly t0 Wit.......ccccoerviverroceennone Jawfully engaged

in the performance of religious worship [or religious ceremonies] and thereby committed an
offence punishable under section 212 of the Penal Code.

213. Whoever, with the intention of wounding the feelings of any

person or of insulting the religion of any person or with

Cmﬂmitﬁfl'g fres. the knowledge that the feelings of any person are likely

Worship o ‘burial.  to be wounded or that the religion of any person is likely

to be insulted thereby, commits any trespass in any place

of worship or in any place of burial or offers any indignity to any human

corpse or causes disturbance to any person assembled for the performance

of funeral ceremonies, shall be punished with imprisonment for a term
which may extend to two years or with fine or with both.

COMMENT

Pakistan Penal Code section 297.

Sudan Penal Code section 245.

1. This section extends the principle laid down in section 211 to places including burial
grounds which are treated as sacred by a community.

2. The section speaks of “any trespass”. Trespass in this context is therefore wider than
criminal trespass as defined in section 342,




138 PENAL CODE LAW ANNOTATED [CHAPS. XVI-XVH
PRACTICE

1. Prove :

(4) (/) that the place in question was either a place of worship or a place of burial,

(ii) that the accused committed trespass therein.

(i) that he did so intending to wound the feelings of some person or to insult the reli-
gion of some person or with the knowledge that the feelings of some person would
be likely to be wounded thereby or that the religion of some person would be likely
to be insulted thereby.

or(B)

(i) the existence of a human corpse.

(#) that the accused offered an indignity thereto.

(iii) that the accused, in offering the indignity intended or knew, etc., as in A(iii) above,

or(C):

(i) that the persons were assembled for performing funeral ceremonies.

() tnat the accused caused disturbance to such persons when assembled.

(#if) that he did so intending thereby, or knowing, etc., as in (/i) above.

2. Procedure.—As for section 210.

3. Charge.—I1 [ ] hereby charge you [ ]as
follows :

That you, on or about the.................... day of .o Al
with the intention of wounding the feelings of.........cco.occeciiiiiiccnccn. [or of insulting the
1eligion Of ..o ] [or with the knowledge that the feelings of..............
are likely to be wounded] {[or that the religion of............c.c.ecooein is likely to be insulted
thereby] committed a trespass in a place of worship, t0 Wit.....c.cooonvnrnrviicnnnnn. JJor on a
place of burial, 10 Wi, .] and thereby committed an offence punishable

under section 213 of the Penal Code.

CHAPTER XVII

OFFENCES RELATING TO ORDEAL, WITCHCRAFT
AND Jury
214. Whoever presides or is present at any unlawful trial by ordeal
Trial by ordeal. shall be punished-—
(a) with imprisonment which may extend to ten years or with fine or
with both; and
(&) if such trial results in the death of any party to the proceeding
shall be punished with death.?
Explanation.—The trial by any ordeal which is likely to result in the
death of or bodily injury to any party to the proceeding is unlawful.

COMMENT

Nigerian Criminai Code (Cap. 42) section 208.

Unlawful trial by ordeal is defined in the Nigerian Criminal Code as the trial by the ordeal
of sasswood, esere bean or other poison, boiling oil, fire, immersion inwater or exposure
to the attacks of crocodiles or other wild animals, or by any ordeal which is likely to result in
téneddgath of or bodily injury to any party to the proceeding. (section 207 Nigerian Criminal

ode).

1. Prove :

(@) that an unlawful trial by ordeal took place.

(b) that the accused presided or was present at the trial.

2. Procedure.—No warrant is required for an arrest. The offence is not bailable and not
compoundable. And offence under paragraph (a) of the section may be tried by a Chief
Magistrate. An offence under paragraph (b) may only be tried by the High Court. No native
igg;t has jurisdiction over this offence by virtue of the Second Schedule to N.R.L.N, 208.

215. The Governor in Council may by order declare the worship or
Unlawful juju.  invocation of any juju to be unlawful.

COMMENT
Nigeria Criminal Code (Cap. 42) subsection (2) of section 207.
Examples of action by the Governor under section 207 of the Nigerian Criminal Code
may be found by reference to :
The Prohibited Juju (Mam) Order, 1940,2 and
The Prohibited Juju (NYAMBUAN) Order, 1939.

Offences relating .
to witchcraft and 216. Whoever

juju.
(@) by his statements or actions represents himself to be a witch or
to have the power of witchcraft; or
(b) accuses or threatens to accuse any person with being a witch or
with having the power of witchcraft; or
(¢) makes or sells or uses, or has in his possession or represents him-
self to be in possession of any juju, drug or charm which is inten-

1. The law on this point was discussed in a straightforward case on appeal in the Federal
Supreme Court, See case F.S.C. 236/1962—The Queen v. Lullidinyiku Mbanga.

2. The Mam order was revoked by the Prohibition of the MAM JUJU (Revocation)
Order, 1961 (IN.N.L.N. 33 of 1961).
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dedto beused or reported to possess the power to prevent or delay
any person from doing an act which such person has a legal right
to do, or to compel any personto do an act which such personhasa
legal right to refrain from doing, or which is alleged or reported
to possess the power of causing any natural phenomenon or any
disease or epidemic; or

(d) presides at or is present at or takes part in the worship or invoca-
tion of any juju which has been declared unlawful under the pro-
visions of section 215; or

() s in possession of or has control over any human remains which
are used or are intended to be used in connection with the worship
or invocation of any juju: or

(f) makes or uses or assists in making or using, or has in his posses-
sion anything whatsoever the making, use or possession of which
has been declared unlawful under the provisions of section 215, -

shall be punished with imprisonment which may extend to two years or
with fine or with both.
COMMENT

Nigerian Criminal Code (Cap. 42) section 210.

This section deals comprehensively with witchcraft and juju and re-enacts the existing

law in Nigeria on the subject.
PRACTICE

1. Procedure.—No warrant is required for an arrest. The offence is bailable but not com-
poundable and may be tried by a magistrate of the first grade or by a native court of grade
A or above. Other grades of native courts are prohibited from hearing cases under this
section by vinue of the Second Schedule to N.R.L.N. 208/1957.

217. Whoever knowingly has in his possession any fctish or charm
which is pretended or reputed to possess power to pro-
tect a person in the committing of any offence shall be
punished with imprisonment which may extend to five years or with fine
or with both.

Criminal charms.

COMMENT
Nigerian Criminal Code (Cap. 42) section 213.
Practice and procedure as for section 216.
218. Whoever knowingly eats or receives for the purpose of eating any
part of a human corpse shall be punished with imprison-
ment for a term which may extend to two years or with
fine or with both.

Cannibalism,

COMMENT

Nigerian Criminal Code (Cap. 42) subsection (2) of section 242,
The section differs from the Nigerian Criminal Code in that knowledge that the flesh
is a part of a human corpse is a necessary ingredient of the offence.

PRACTICE

1. Prove:

(a) that the accused ate, or received for the purpose of eating, a part of a human corpse.
(b) that he did so knowingly.
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2. Procedure.—No warrant is required for an arrest. The offence is bailable not com-
poundable and may be tried by a magistrate of the first grade or by a native court of grade
B or above,

219. Whoever receives or has in his possession a human head or skull

within six months of the same having been separated from

oonlawtul posses- the body or skeleton with the intention that such head

or skull shall bc possessed by any person as a trophy,

juju or charm shall be punished with imprisonment which may extend to
five years or with fine or with both.

Explanation.—Where it is proved that a person received or had in
his possession such human head or skull proof that he received or had such
human head or skull in his possession for a lawful purpose shall lie on that

person.

COMMENT
Nigerian Criminal Code (Cap. 42) section 329A.
Note that the onus of proving lawful possession lies on the accused.

PRACTICE

1. Prove. .

(a) that the accused received or had in his possession a human head or skull.

(b) that the human head or skull had been separated from the body or skeleton
within six months of the accused receiving it.

(c) that the accused received the human head or skull with the intention that he should
possess it himself as a trophy, juju or charm or transfer it to another person witha
like object.

2. Procedure.—As for secticn 218.



CHAPTER XVIII—CFFENCES AFFECTING THE HUMAN BODY
OFFENCES AFFECTING LIFE
GENERAL COMMENT

1. Substantive Law.—A major re-arrangement of the iaw of culpable homicide as
presented by the Sudan and Pakistan Codes was found to be necessary in the Northern
Region to meet the objections of the Moslem jurists trained in the Maliki School who had
for many years been accustomed to classify homicide as particularly of two kinds—
deliberate (or ‘amd) and accidental (or khata’). There had also been confusion over the use
of the English terms murder and manslaughter and it was decided therefore to eliminate all
reference to these terms and to classify ali culpable homicide as either culpable homicide
punishable with death or culpable homicide not punishable with death, Hence also the
definition of culpable homicide in section 220 includes the causing of death by a rash or
negligent act (cf. section 304A of the Pakistan Penal Code and section 256 of the Sudan
Penal Code). (Further difficulty was also experienced in gaining acceptance of the principle
that certain types of culpable homicide should be punished with a lesser penalty than
death because of mitigating circumstances surrounding the commission of the offence.
Agreement on section 222 was reached only after the Maliki jurists had accepied the Hanafi
principle of Shib al’amd which admits the principle of mitigation in prescribed circumstances.
Section 222 therefore finally emerges as substantively section 249 of the Sudan Penal Code
with the addition of the exceptions at paragraphs 6 and 7. Paragraph 6 incorporates the
provisions of English law contained in section 1 (i) of the Infanticide Act of 1938 and para-
graph 7 provides for the case of causing death by a rash or negligent act.

In preparing the Penal Code Bill a particular difficulty arose over the question of provo-
cation (see section 222 (1)) which is not usually admitted as a defence in Maliki law. This
principle was however finally admitted upon demonstration that in some exceptional cases
the Maliki texts did, in fact, admit such a proposition.

2. The law of homicide contained in this Code may be summarised as follows :
A. Homicide is the killing of a human being by a human being. It may be either :
(@) Non-criminal; or
(6) Criminal homicide.
B. Non-criminal homicide includes several cases falling under section 222 and also
generally the causing of death by accident which, although possibly giving rise to civil
actions, is not punishable as a crime.
C. Criminal homicide includes :
() culpable homicide not punishable with death (section 222); and
(#) culpable homicide punishable with death (section 221).
D. Non-criminal may be divided into two classes :
(7) Excusable homicide—this class includes the following cases :
(@) where the death caused is caused by accident, or misfortune and without criminal
intention or knowledge in the doing of a lawful act in a lawful manner, by lawful
means, and with proper care and caution (section 48).

(6) where the death is caused by a child or a person of unsound mind or a person
involuntarily intoxicated in the circumstances set out in sections 50, 51 and 52.

(¢) where the death is caused unintentionally by an act done in good faith for the

benefit of the person killed.

(?) when he, or if a minor or lunatic, his guardian, has expressly or impliedly con-

_ sented to such an act (sections 54 and 56); or
(i}) where it is impossible for the person killed to signify his consent or where he is
incapable of giving consent and has no guardian from whom it is possible to
obtain consent in time for the thing to be done with benefit.
All the above cases are dealt with in Chapter II of the Code.
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(i) Justifiable homicide. This class includes cases where the death is caused—
(a) by a person who is bound, or by mistake of fact in good faith believes himself
bound by law to cause the death (section 45);
(b) by a judge acting judicially in the exercise of any power which is, or which in
good faith he believes to be, given him by law, (section 46);
(c) by a person acting in pursuancc of the judgment or order of a court of justice
(section 47);
{d) by a person who is justified or who by reason of mistake of fact in good faith
believes himself to be justified by law (section 45);
(¢e) by a person acting without any criminal intention to cause injury and in good
faith for the purpose of preventing or avoiding other injury to person or pro-
perty (section 49).
E. Criminal homicide. Culpable homicide is the causing of death by doing :
(i) an act with the intention of causing death;
(ii) an act with the intention of causing such bodily injury as is likely to cause death;
(iii) an act with the knowledge that the act is likely to cause death; or
(iv) a rash or negligent act.
Without one or other of these elements an act, though it may be in its nature criminal
and may occasion death, will not amount to the offence of culpable homicide.

3. Culpable homicide is then classified in the Code as culpabtle homicide punishable with
death (section 221), or culpable homicide not punishable with death in any case proved under -
section 220 which does not come within section 221 after consideration by the court of the
exceptions stated in section 222.

4. General comments on practice in homicide cases.—In the Sudan, courts experienced
difficulties in homicide trials in discovering where the onus of proof lay in order to establish
in favour of an accused person the benefit of one or more ofthe exceptions contained in
section 222 of the Penal Code (cf. section 229 of the Sudan Penal Code). The following notes
extracted from the Sudan Criminal Court Circular No. 3 may therefore be of value to
courts in the Northern Region applying the new Code :

(i) the prosecution has to prove the offence of culpable homicide punishable with death,
Before the court may convict, it is to be satisfied on the whole of the evidence,
including any explanation by the accused, that :

() the accused caused death either intending to do so or with the knowledge that
death was the probable consequence of his act; and

(b) the mitigating circumstances which constitute any of the exceptions do not
exist since the absence of such circumstances is an essential part of the proof in
a case of culpable homicide punishable with death.

(ii) the prosecution has to prove beyond reasonable doubt that the accused caused
death either intending to do so or with the knowledge that death was the probable
consequence of his act. Once the court is satisfied beyond reasonable doubt that the
accused caused death either intending to do so or with the knowledge that death was
the probable consequence, the court must then consider the mitigating circums-
tances referred to in (i) (b) above. The common mistake is to suppose that the
accused must prove beyond any reasonable doubt that he is entitled to the benefit
of one or more of the subsections. It is sufficient in order to be acquitted of culpable
homicide punishable with death for the accused, or for the evidence itself without
the aid of the accused, to raise such a possibility of the existence of circumstances
entitling him to the benefit of a subsection that the court fzels it cannot safely
disregard it. Of course if the possibility is so far fetched or so unlikely that the
court cannot swallow it and considers that it is safe to disregard it then the accused
is not entitled to benefit. It will be observed that it is not always necessary in order
to obtain the benefit of a subsection for the accused to piead it specifically.

(#ii) to sum up—if after the whole of the evidence including any explanation by the
accused has been reviewed and weighed by the court, the court is left in reasonable




144 PENAL CODE LAW ANNOTATED [CHAP. XVIII

doubt, not merely with a far fetched possibility as to whether the facts and circum-
stances existed and are such as to satisfy all the requirements of an exception then
the accused is entitled to the benefit of that exception although he may not have
raised that specific exception in his defence for consideration by the court.

N.B.—Wherever the defence is raised or the facts themselves raise the defence that—

(@) the killing was completely justified in the lawful exercise of the right of self-defence
and thereby no offence at all has been committed (section 59 of the Penai Code)
the onus of satisfying the court that the killing was not an offence lies squarely on
the shoulders of the accused;

(b) the accused was insane and therefore entitled to a special finding that he did the
offence complained of but due to insanity is not guilty, similarly the onus of so
satisfying the court is on the accused.

5. Charges in Homicide Cases.—The following note will be of assistance in the framing
of charges in homicide cases and is taken from the Sudan Criminal Court Circular No. 22 :

(i) Some homicide cases are clearly going to end either in a conviction for murder or in
an acquittal. These are for instance cases of premeditated homicide without grave
and sudden provocation in which the accused denies that he was the killer, In this
case there should be one charge of culpable homicide punishable with death standing
alone but in the great majority of homicide cases there is a serious question whether
the killing is culpable homicide punishable with death or culpable homicide not
punishable with death. In such cases the usual practice should be to charge the
accused with culpable homicide punishable with death and in the alternative with
culpable homicide not punishable with death. The finding on such a charge should
be either—

(a) guilty of culpable homicide punishable with death; or

(b) not guilty of culpable homicide punishable with death but guilty of culpable
homicide not punishable with death; or

(¢) not guilty of either offence.

(i) In a homicide case where the deceased has died at some time after his injury this
should be shown by framing the charge somewhat as follows :

“that you did cause the death of the deceased at the General Hospital, Zaria, on
2Ooc:éhc.»ber 14th by stabbing him with a knife in the chest at Funtua on September
(i) It often happens that several persons are accused of being criminally responsible for
the death of one person; then, with the exception of anyone against whom there
may be evidence that he alone caused the death and who should be charged directly
with homicide, all the others should be charged either :

(a) under the abetment chapter (chapter V); or
(b) under the joint acts chapter (chapter IV); or

(¢) as being a member of an unlawful assembly as a result of the common object
of which the killing was committed (section 108 of the Penal Code).

Which of the above charges is applicable depends on the circumstances but it may be
said that the usual one is the charge of abetting and the others should only be used when the
case is clearly one intended to be covered by them. For instance if several persons attack a
man with sticks intending to kill him and use(their sticks on him and he dies from the cumu-
?tivci éﬁ'gct of the stick blows then they should all be charged under section 85 of the

enal Code.

6. Proof of Death.—In homicide cases, the fact of the death of the deceased should be
proved if possible by calling a witness who saw the corpse of the deceased and could identify
him, (Sudan Criminal Court Circular No. 22),

CHAPTER XVIII

OFFENCES AFFECTING THE HUMAN Boby
Offences affecting Life
gupable homi- 220, Whoever causes death—
(a) by doing an act with the intention of causing death or such bodily
injury as is likely to cause death; or
(b) by doing an act with the knowledge that he is likely by such act to
cause death; or
(c) by doing a rash or negligent act,
commits the offence of culpable homicide.

ILLUSTRATIONS

(@) A lays sticks and turf over a pit with the intention of thereby causing death or with
the knowledge that death is likely to be thereby caused. Z belicving the ground tc be firm
treads on it, falls in and is killed. A has committed the offence cf culpabie homicide.

(b) A knows Z to be behind a bush. B does not know it. A intending to cause or know-
ing it to be likely to cause Z’s death induces B to fire at the bush. B fires and kills Z. Here B
may be guilty of no offence; but A has committed the offence of culpable homicide.

(¢) A by shooting at a fow] with intent to kill and steal it kills B, who is behind a bush, A
not knowing that he was there. Here, although A was doing an unlawful act, he was not
guilty of culpable homicide as he did not intend to kill B or cause death by doing an act that
he knew was likely to cause death, but he may be guilty of culpable homicide not punishable
with death if, in shooting at the fowl, he acted rashly or negligently.

Explanation.—1. A person who causes bodily injury to another who
is labouring under a disorder, disease or bodily infirmity and thereby ac-
celerates the death of that other, shall be deemed to have caused his death.

Explanation.—2. Where death is caused by bodily injury, the person
who causes such bodily injury shall be deemed to have caused the death,
although by resorting to proper remedies and skilful treatment the death
might have been prevented.

Explanation—3. The causing of the death of a child in the mother’s
womb is not homicide; but it may amount to culpable homicide to cause
the death of a living ¢hild, if any part of that ¢hild has been brought forth,
although the child may not have breathed or been completely born.

COMMENT

cf. Pakistan Penal Code section 299.

Sudan Penal Code section 246.

(1) See general notes on culpable homicide above and note especially the addition of the
causing of death by a rash or negligent act at paragraph (c).

(cf. Pakistan Penal Code section 304A. Sudan Penal Code section 256). )

(2) By virtue of section 24 the word “act” may also extend to an omission. A legal omis-
sion can therefore amount to the offence of culpable homicide if a person dies as a result of
an omission on the part of another to perform a duty tending to preserve life, e.g., the failure
on the part of a parent to provide food and clothing for a child or the failure by a doctor to
provide reasonable skill and care in the performance of an operation on a patient.

(3) The word “intention” does not imply that it must necessarily be proved that the
accused had some forethought to kill the deceased. The presumption of the law is that a
person intends the natural and foreseeable consequences of this act.
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(4) Paragraph (a) deals with the case where an actual intention can be proved..
Paragraph (b) deals with the case where an accused is shown constructively to have only

an intention by reason of his knowledge of the likely result of his act. Note the definitions of

“likely” and “probable” in section 19. ) .

If a person intentionally commits an offence and consequences beyond his immediate
purpose result it is for the court to determine how far he can be held to have had the know-
ledge that the consequences of his act could cause death.

(5) Paragraph (c) provides for the offence known in English law as manslaughter by
negligence. Under this paragraph the death must be caused by a rash or negligent act; there
is no intention on the part of the accused to cause death and no knowledge that the act done
in all probability will cause death. A rash act is done over-hastily and without forethought.
Committing a rash act is criminal because an accused, knowing the act to be dangerous and
that he may thereby cause an injury, nevertheless has done it with indifference to the conse-
quences. Negligence is an omission to do something which a reasonable man would do guid-
ed by the considerations which ordinarily regulate human conduct or the doing of something
which a prudent and reasonable man would do. To be criminal the act must be the result of
a higher degree of negligence that can be settled by the mere award of damages to the injur-
ed person and the negligence must be such as to show a disregard for life and the safety of
others which would amount to a crime against the public at large and which would therefore
merit punishment.

(6) In considering whether particular circumstances amount to the offence of culpable
homicide, a court should consider in sequence all the possibilities presented by paragraphs
(a), (b) and (c) of the section. In the case of Abdulbaki Iyatawa v. Katsina Native Autho-
rity, the Northern High Court held on appeal that death was not the probable consequence
of a heavy throw to the ground in the course of a fight and that the appellant had no inten-
tion to kill the deceased. The offence was nevertheless culpable homicide because the appel-
lant had acted raslily and negligently. 1

Explanation (1) to the section assumes that the bodily injury was inflicted with the in-
tention of causing death or the knowledge that it would be likely to cause death. Where
there is no such intention or knowledge the offence is not culpable homicide under para-
graph (a) of the section.

Explanation 2.—When an injury is inflicted with the intention of causing death or with
the knowledge that death would be likely to result from the injury, it is not a defence to say
that had proper medical treatment been available the injured person would not have died.

Explanation 3.—The causing of the death of a child in a mother’s womb is not homicide
but is punishable under section 235 or 236,

221. Except in the circumstances mentioned in section 222 culpable
o di‘élgggfablgﬁg homicide shall be purished with deathc—
eath.
(a) if the act by which the death is caused is done with the intention
of causing death; or
(b) if the doer of the act knew or had reason to know that death would
be the probable and not only a likely consequence of the act or of
any bodily injury which the act was intended to cause.
Explanation.—Whether death was the probable or only a likely
consequence of an act or of any bodily injury, is a question of fact.

ILLUSTRATIONS
(a) In Iltustrations (@) and (b) to section 220, if A’s act is done with the intention of caus-
ing death the offence is culpable homicide punishable with death. If it is done with the know-
ledge that death is likely to be thereby caused, the offence may or may not be punishable
with death according to whether death was the probable consequence or only a likely conse-
quence of A’s act,
1. Abdulbakilyatawa v, Katsina N.A. 1961 N.N.C.N. 12.
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() A, knowing that Z is labouring under such a disease that a blow would probably
cause his death, strikes him with the intention of causing bodily injury. Z dies in consequence
of the blow. A is gu11_ty of culpable homicide punishable with death, although the blow might
not have been sufficient to cause the death of a person in a sound state of health. But if A,
not knowing that Z is labouring under any disease, gives him such a blow as would not
ordinarily kill a person in a sound state of health, here A is not guilty of culpable homicide
punishable with death unless he intended to cause death or such bodily injury as would
probably cause death,

() A fires a loaded cannon into a crowd of persons and kills one of them. A is guilty of
culpable homicide punishable with death, although he may not have had a premeditated
design to kill any particular individual.

COMMENT

Sudan Penal Code section 248.

cf. Pakistan Penal Code section 300.

(1) Section 221 deals with the offence known in English law as murder.

(2) The Code follows the Sudan precedent in establishing a distinction between an act
likely to cause death and an act which would probably cause death. See the definitions of
“probable” and “likely” in section 19. The effect of this distinction is that where ihe court is
not satisficd that the doer of the act kacw or had 1¢ason to know that death would be the
probable consequence of the act it cannot bring in a verdict of guilty under this section.

(3) Note that the court must first be satisfied that culpable homicide as defined in section
220 has been committed. The court should then consider whether the circumstances in which
it was committed constitute an offence under section 221.

(4) In an as yet unreported case, the Federal Supreme Court observed that, in view of
the nice distinction in the Code between a “likely” and “probable” consequence of an act, a
court must be especially careful to consider any weapon used in a homicide because a deci-
sion between the two words might often depend upon the nature of the weapon. In this case,
the lower court had failed to sec for itself a mortar used in a fight or to consider its size and
weight, !

PRACTICE

(1) Prove :

(g) thatthe death of a human being has actually taken place.

() thatsuch death has been caused by the accused. Where there is no evidence to prove
that the accused had anything to do with the death of the deceased no conviction can stand
and where the medical evidence does not show that the deceased met with a violent death
no charge of culpable homicide punishable with death can be brought.

{c) that the act was done with the intention of causing death; or that it was done with
the intention of causing such bodily injury as :

(i) the accused knew or had reason to know that death would be the probable and not

only the likely consequence of his act; or

(ii) that the accused knew or had reason to know that death would be the probable and

not only the likely consequence of any bodily injury which the act was intended to
cause.

(2) The mere fact that the bodily injury caused resulted in death in the ordinary course of
nature does not necessary mean that the accused intended to cause such bodily injury.

There must be a finding that the act that caused the death was done either with the inten-
tion of causing death or causing bodily injury sufficient in the ordinary course of nature to
cause death. The finding that the accused inflicted an injury that was merely likely to cause
death will not amount to the offence of culpable homicide punishable with death. The inten-
tion or knowledge with which the act which caused death was committed is not constructive
nor can it be presumed in law but is a matter of fact to be found by the court.

1. Umaru Gwandu v. Gwandu N.A. F.5.C. 161 1962.
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3. Punishment :

(a) The Code provides that a person found guilty under this section shall be punished
with death. Before the commencement of this Code it was the practice in Moslem courts to
allow the relatives of the deccased person the option of compounding the death sentence for
intentional killing. 1f the relatives of the deceased forgave the blood the accused would be
required to pay compensation at a rate fixed by native law and custom. When this took place
it was usual for the court in addition to pass the addi sentence of cne year’s imprisonment
and one hundred lashes upon the accused and it was frequently also the practice to impose
an additional prison sentence in the exercise of the siyasa powers of the Chicf (or Imam). The
death sentence imposed by this section may therefore be considered as a codification of the
styasa power of the ruler which is held in the texts of Moslem jurists to cxtend to the passing
of the death sentence irrespective of the wishes of the relatives of the deceased. The siyasa
powers of the ruler now vest ultimately in the Government and it is considered essential in the
interests of public sccurity in present day conditions that when an offence under this section
is proved a court should have no discretion in passing the death sentence. This view entirely
agrees with English law on the same subject. It will be remembercd that the Crown also
posscsses the power of pardon and it is provided in the Criminal Procedure Code that
wherever a sentence of death is passed by a court the committec advising the Govenor on
the exercise of the prerogative of mercy shall consider the case and recommend whether a
death sentence should be carried out or commuted to a lesser sentence. In order that the
wishes of the relatives of the deceascd are not overlooked it is expressly provided by section
393 of the Criminal Procedure Code that a native court when passing a death sentence shall
always record the wishes of the relative of the deceased in the procccdings before they are
f(;_rwarded for consideration by the committee advising upon the exercise of the prerogative
of mercy.

(b) By virtue of section 270 of the Criminal Procedure Codc, no court may pass a sein-
tence of death upon woman found by the court to be pregnant or upon a person found
to be under 17 years of age. Procedure to be followed by the court in such cases is contained
in sections 271 and 272 of the Criminal Procedure Code. .

. 4. Procedure.—No warrant is required for the arrest of au accused person. The offence
1s not bailable and not compoundable and may only be tried in the High Court or in a
native court of grade A.

A court may not accept a plea of guilty by an accused person charged under this section.
(See section 187 of the Criminal Procedure Code). This provision is included in order to
ensure that a court takes into consideration all the evidence in a case involving a charge
which carries the death penalty because it is highly probable in view of the complexity of the
law of homicide that an accused person will not understand the significance of the distinc-
tion between a charge under this section and a charge of committing culpable homicide not
punishable with death under this Code.

5. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or about the...... day ofii ate....... did commit culpable
homicide punishable with death in that you caused the death of AB by doing an act (state
nature of the acr) with the intention of causing his death [or with the knowledge that his
death would be the probable consequence of your act] and thereby committed an offence
punishable under Section 222 of the Penal Code.

222. (1) Culpable homicide is not punishable with death if the offender
When culoable whilst deprived of the power of self control by grave and
micide s noepunin.  Sudden provocation causes the death of the person who
able with death, gave the provocation or causes the death of any other per-

_son by mistake or accident.
Explanation.—Whether the provocation was grave and sudden enough
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to prevent the offence from amounting to culpable homicide punishable

with death is a question of fact.
ILLUSTRATION
(a) A, under the influence of passion excited by grave and sudden provocation given by
Z, intentionally kills the child of Z. This is culpable homicide punishable with death, in-as

much as the provocation was not given by the child.
(b)Y gives grave and sudden provocation to A. A on this provocation fires as pistolat Y,

neither intending nor knowing himself to be likely to kill Z, who is near him but out of sight.
A kills Z. Here A has committed culpable homicide not punishable with death.

(c) Z gives grave and sudden provocation to B who is thereby excited to violent rage. A a
bystander intending to take advantage of B’s rage and to cause him to kil Z, puts a knife
into B’s hand for that purpose. B kills Z with the knife. Here B has committed culpable
homicide not punishable with death but A is guilty of culpable homicide punishable with

death.
(2) Culpable homicide is not punishable with death if the offender,

in the exercise in good faith of the right of private defence of person or
property, exceeds the powers given to him by law and causes the death
of the person against whom he is exercising such right of defence without
premeditation and without any intention of doing more harm than is ne-
cessary for the purpose of such defence.

(3) Culpable homicide is not punishable with death if the offender,
being a public servant acting for the advancement of public justice or being
a person aiding a public servant so acting exceeds the powers given to him
by law and causes death by doing an act which he in good faith believes to
be lawful and necessary for the due discharge of his duty as such public
servant or for assisting such public servant in the due discharge of such
duty and without ill will towards the person whose death is caused.

(4) Culpable homicide is not punishable with death if it is committed
without premeditation in a sudden fight in the heat of passion upon a sud-
den quarrel and without the offender’s having taken undue advantage or
acted in a cruel or unusual manner.

Explanation.—Tt is immaterial in such cases which party first provokes
the other or commits the first assault.

(5) Culpable homicide is not punishable with death when the person
whose death is caused, being above the age of eighteen years, suffers death
or takes the risk of death with his own consent.

(6) Culpable homicide is not punishable with death where a woman
intentionally causes the death of her child being a child under the age of
twelve months, but at the time of the act or omission the balance of her
mind was disturbed by reason of her not having fully recovered from the
effect of giving birth to the child or by reason of the effect of lactation con-
sequent upon the birth of the child.

(7) Culpable homicide is not punishable with death when a person
causes the death of another by doing any rash or negligent act.

COMMENT

cf. Pakistan Penal Code section 300,

Sudan Penal Code section 249. .
(1) Note that this section does not define all the circumstances in which the offence of

culpable homicide is not punishable with death. The section as originally drafted in India
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was intended to provide for specific exceptions to the general proposition defining murder

(¥) consider whether culpable homicide has been committed i ;
(_z‘z.) consider wheiher the case falls within the ambit of Secc:j()ﬁsz;t;o;nﬂ??%,ﬁ does
(iii) consider whether any of the exceptions given in section 222 apply to the case.
N dThe effect of this process wiil be that the court will be enabled to bring in a clear logical
nding and can decide whether, assuming that culpable homicide has been proved, the
gggﬁg?dzh&lidvs: puf{llsh%d with death under section 221. This method of apgroach’to a
S yase eS (rzeiI :;: lto and approved by the Federal Supreme Court in the case of

centrol, this in no sense amounts to an acquittal of the offe i

cc , : 1 offence of culpable homici
accused should neverhteless still be found guilty of culpable homicidé) punishable (iie.ﬂ;fhc
circumstances under section 224, 7 Hese

person doing it all control over his action but that that feelin
it 2 . 2 ) ¢ had an adequate ¢ .Int
céa.::a?fB Ijirltz?:lx}; i‘(li' C{he D}{Ietc?or of ljilbhc Prosecutions?, Lord Simon, L?)rd Chaalilscee&gr Icl)(;'
h , own is not all provocation that will reduce th’ i
manslaughter. Provocation, to have that result. m oratly depminer to
s , must be such as tempora i

If.)elrsoxtl pll'l?voked of the power of self-control as the result of which he pcol:nrnl?i’ts?i ftﬁer 1:5;1;‘1’1‘2
ul act which causes death. The test to be applied is that of the effect of the provocation on

¢ ( ) o "
i) to consider ththel a SuﬁichHt interval has Cla.psed since the provocation to dHOW
if) to take Into account the Instrument w
n ith Whlch the homlclde was Cﬂected, for to

the mode of resentment must bear i i
) a reasonable relat ion i
: the oﬂ'eglce Is to be reduced to manslaughter.” 1onstip to the provoation if
tgeaflzi(c):tthgaiaistec,a Il;;)é'sd (S);ni;(l)n said “The wéngle doctrine relating to provocation depends on
f at it y ay cause, a sudden and temporary loss of self-contro
malice, which is the foundation of an intention to kill or to inflict grievous bodil)lf ;nvahmeret)i}s,
- . . - >

spe((:igl fxceptipél mentioned by Lord Simon.

¢} In considering a question of provocation, reference sh. i

) ] 2 of , ould be made to the exce

?ﬁ}éﬁﬁg in the proviso to section 38 of the Code, which prescribes the circumstan%gso Iilrf
presence of provocation does not modify the nature of an offence or mitigate the

1. Stephen Oji v, The Queen 196} N.R.N

2. Mancini v. DP.P. (1940 A.C. 19 1 2 and 1961 AIN.R. 262
3. Holmes v. D.P.P. (1946) 2 Al E.R. 124

4. The Queen v. Himman Mandara (F.S.C. 108/1962).
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penalty. Similar provisions are to be found in section 300 of the Pakistan Penal Code.

(d) Inan as yet unreported case, The Queen v. Hamman Mandara+* the Federal
Supreme Court upheld a decision of the Northern High Court that where the deceased was
alleged to have called the appellant a “useless fellow,” such a reference did not constitute
provocation sufficient to reduce the offence. The Court went on to say that no authority
exists that words of this sort have ever been held to constitute provocation and, in any event,
the accused action was entirely disproportionate. In the case of Momman Kusu v. Sokoto
Native Authority, ! the Federal Supreme Court held that thers was no provocation where a
husband killed a person in a rage believing the firm belief of his wife that she was ill and
suffering because the deceased had cast a spell upon her. The iaw does not accept this sort
of belief as an excuse. In Stephen Oji v. The Queen 2 the Federal Supreme Court upheld the
judgment of Hurley C. J. in the Northern High Court on the issue of provocation arising out
of a statement by the deceased that the accused was a thief. The Chief Justice in this case
said that such words did not amount to provocation grave enough to reduce the offence of
the accused. But in a later case, Ajelofu Edache v. The Queen, 3 the Federal Supreme Court
held that circumstances could exist when provocation by words alone can be sufficient to
invoke the aid of Section 222 (1). This was the position under the Criminal Code formerly
applicable in Northern Nigeria. 4 In Ajelofu’s case, there was, in fact, other provocation
ofiered by the deceased, the wife of the accused, but the words used by the wife were that the
accused was a slave. Provocation was extensively discussed by Hurley C.J. in the case of
The Queen v. Ngba Haaba 5 where the High Court held—

(i) for section 222 (1) to have effect, the appellant must have been deprived of his
power of self control by grave and sudden provocation;

(ii) for a man to find his wife in adultery with another man is provocation sufficient to

reduce the charge so long as the appellant lost his self control;

(#if) in this case, the appellant did not immediately lose his self control, since he called

his brother to see what had occurred.

(iv) the appellant was subsequently attacked by the deceased, the adulterer, and this
attack combined with the circumstances of the adultery caused him to lose
his self control, and constituted sufficient provocation to reduce the offence.

Grave and sudden provocation can therefore be built up over a period of time and be
constituted of a number of elements and the sum total of the circumstances must be con-
sidered in determining the effect of Section 222 (1) at the moment of the loss of self control.

(3) (a) Subsection (2). The authors of the Indian Penal Code explained that this sub-
section was necessary because a person exercising his right of private defence is not usually
in a situation in which he has time to weigh up the niceties of his legal position. Since the
law permits the killing of a person in self-defence in specified circumstances (sections 65 and
66) and the causing of harm short of death in other cases, there are many occasions when an
act falls on the wrong side of what is really an arbitary line of distinction.

(b) In the application of this subsection it is essential that the person causing hurt in
the hona fide exercise of the right of private defence should act without any intention of doing
more harm than is necessary for the purpose of such defence. The onus of proving private
defence is on the accused. Where the accused sets up the principle of self-defence the question
to consider is whether the accused had any reasonable apprehension that he would be hurt
and particularly in a case where he has caused death whether he was under any reasonable
apprehension of grievous hurt or death to himself. It is the apprehension that is the im-
portant point and not the actual injuries suffered by him. An accused who is the aggressor
cannot claim the right of private defence against the rescuer of his victim.

(¢) Note especially that a finding involving this subsection does not amount to an acquit-
tal because the accused has committed the offence of culpable homicide since he has abused

Momman Kusu v. Sokoto N.A. (F.S.C. 276:22).
Stephen Oji v. The Queen 1961 N.R.N.L.R. 93,
Ajelofu Edache v, The Queen 1962 N.N.L.R. 56.
. The Queen v, Akpakpan 1 F.S.C. 1.

. The Queen v. Ngba Haaba 1961 N.N.L.N, 14.

eI
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his right of self-defence. He should therefore be punished in such circumstances under sec-
tion 224.

(4) Subsection (3). This subsection protects the public servant or a person aiding a
public servant acting In the advancement of public justice if either of them exceeds the powers
given to them by law and causes death. It gives protection only so long as the public servant
acts in good faith. If his act is illegal and done in bad faith or if he glaringly exceeds the
powers given to him by law the exception will not protect him. The successful pleading of the
defence contained in this subsection may result in the acquittal of the public servant.

(5) Subsection (4). This subsection requires three things :

(i) sudden fight;

(7) absence of premeditation; and

(iii) no undue advantage. .

The word “sudden” implies that the fight should not have been pre-arranged. Being
merely involved in a fight does not entitle an accused to invoke this subsection; to bring in
the subsection the fight must be unpremeditated. If, in any sudden quarrel, blows pass with-
out any intention to kill and in the course of the scuffle after the parties are heaied by the
contest, one kills the other with a deadly weapon this subsection may well have effect.
The lapse of time between the quarrel and the fight which ensues is therefore a very import-
ant consideration, If there are intervals and sufficient time for passion to subside and for
reason to interpose itself the killing may be culpable homicide punishable with death. The
fight must not only be sudden but the party assulted must be on equal footing from the
point of view of defence at least at the beginning of the fight. The word “fight” is used to
convey something more than a mere verbal quarrel and it must be remembered that it take
two to make a fight.

(5) Ia the case of Stephen Oji v. The Queen, ! the Federal Supreme Court held that a party
who in the course of a fight possesses himself of the weapon with which the other was armed
at the beginning of the fight, and immediately uses it, cannot be said to have taken undue
advantage within the meaning of the subsection. Particularly’so in this case as there was no
finding by the lower court that the deceased had made no genuine attempt to use the weapon.
In such circumstances, there must at least be a doubt whether the appellant had taken
undue advantage. !t Additionally in this case, the appcllant could not be said to have acted
inacruel or unusual manner. The person entitled to the benefit of the subsection is the person
actuated solely by the natural aggressiveness which the heat of passion in a sudden fight
might be expected to inspire and a person acting in a cruel or unusual manner is deprived of
the benefit of the subsection because he shows by his actions that he is not actuated solely
by natural agressiveness. “Acting in a cruel manner” means acting in a manner which
indicated a delight in causing pain for its own sake, “Acting in an unusual manner” means
acting in a manner which indicated some other intrusive motive. In either case the formation
of the intention actually present in the killer’s mind is sufficient in the eyes of the law tore-
quire that such a killing should be punished by death.! In an earlier case on the subsection 2
the Northern High Court on appeal held that although an appellant had used a knife in
a sudden fight against an unarmed opponent, this was not an undue advantage as the knife
was already in his hand for an innocent purpose at the moment the sudden quarrel arose.
This judgment presumes that normally where a man uses a deadly weapon against an
unarmed opponent this will be an undue advantage. The distinction drawn here is that
the accused was already holding the knife for another purpose when the sudden passion
overtook him and he struck the fatal blow without premeditation. Had he picked up the
koife subsequent to the onset of the quarrel, the situation might have been entirely different.
The law here requires two things—first, that there should be provocation and, secondly,
that the fatal blow should be clearly traced to the influence of the passion arising from the
provocation, 3

1. The Queen v. Oji 1961 N.R.L.R. 93 and 1961, All N.R. 262.
2. Musa Arandum v, Bauchi N.A. 1961 N.R.L.R. 50.
3, p. 742 Ratanlal—Law of Crimes 19th edition.
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(6) Subsection (5). This subsection represents a departure from English law. It must be
found that the person was killed with a full knowledge of the facts, was determined to suffer
death or to take the risk of death and that he continued in his detcrmination up to the mo-
ment of his death. Examples of cases in which this section has been invoked in India are :
(i) a soldier who at the request of a woundad comrade puts that comrade out of pain.

() a doctor who applies laudanum to a person suffering agonies from an incurable

complaint.

Culpabie homicide involving this subsectiorn is punishable under section 224,

(7) Subsection (6) enacts the provision contained in subsection (i) of section (1) of the
Infanticide Act of 1938 of the Imperjal Parliament. This exception to the general law of
homicide is also recognised by Moslem law where such cases are dealt withunder the rules
governing insanity. The operation of the subsection does not involve an acquittal and cul-
pable homicide coming within the subsection is punishable under section 224,

223. If a person by doing anything which he intends or knows to

~ be likely to cause death commits [culpable homicide by

gulpable. homi- - causing the death of any person whose death he neither
y causing . A .

death  of person intends nor knows himself to be likely to cause, the culp-

other whan rerson - able homicide committed by the offender is of the descrip-
intended. tion of which it would have been if he had caused the

__death of the person whose death he intended or knew
himself to be likely to cause.
COMMENT

Pakistan Penal Code section 301.

Sudan Penal Ccde section 250.

This section provides that if the killing takes place in the course of doing an act which
a person intended or knew to be likely to cause death the case is to be treated as if the real
intention had been actually carried out.!

224. Whoever commits culpable homicide not punishable with death,

_Culpable _homi-  gha]] be punished with imprisonment for life or for any less
cide not punish- . . 7
able with death.  term or with fine or with both.

COMMENT
Pakistan Penal Code section 304.
Sudan Penal Code section 253,
This section provides the punishment for all cases of culpable homicide not punishable

under section 221.
PRACTICE

1. Prove :

(@) the death of the person in question.,

(b) that such death was caused by the act of the accused.

(c) that the accused intended by such act to cause death or that he intended by such act
to cause such bodily injury as was likely to cause death or that he knew that such act
would be likely to cause death or that he caused the death by a rash or negligent act.

2. Procedure.—No warrant is required for the arrest of an accused person. The offence

is not bailable and not compoundable and can only be tried in the High Court or in a native
court of grade A. )

3. Charge.—I | ] hereby charge you [ ] as follows :

That you on or about the................ day of.....cooeceeennnn. -1 A committed culpable
homicide not punishable with death in causing the death of AB by causing him such bedily
injury as was likely to cause his death [or by doing an act which you knew was likely to cause
him death or by doing a rash or negligent act] and thereby committed an offence punishable
under Section 224 of the Penal Code.

1. See Musa Arandum v. Bauchi N.A. 1961 N.N.C.N. 1.
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225, Whoever causes the death of any person by doing any act not
Peath caused  AInROUNLiNg to culpable homicide but done with the inten-
when intention 3¢ tion of causing hurt or grievous hurt, shall be punished
w eanse hurt oty ywith imprisonment for a term which may extend to four-

teen years or with fine or with both.

226. Whoever causes the death of any person by doing any act not
Deati coused in Amounting to culpable homicide which constitutes an
act of commiing offence punishable with imprisonment for one year or
offence. any greater punishment or by any act done in committing
sucli an offence, shall be punished with imprisonment for a term which may
extend to ten years or with fine or with both.

COMMENT

Sudan Penai Code sections 254 and 255.

Section 225 provides for the situation where death has been caused when the intention
was to cause hurt or grievous hurt (See sections 240 and 241 for definition of hurt or grie-
vous hurt) and where culpablehomicide under paragraphs {a) and (6) of section 220 cannot be
proved due 1o lack of evidence of intention or knowledge of the likely consequences of ihe
act, Sections 225 and 226 are included in the Code to provide a heavy maximum penalty
for persons who in the course of committing an offence cause the death of a person in circum-
stances not amounting to culpablehomicide,

) PRACTICE
1. Prove :

(a) that a human being has died.

(b) that the death was caused by the act of the accused.

(¢) that the act does not amount to the offence of culpable homicide.

(d) () under section 225, that the intention of the accused in doing the act was to cause
hurt or grievous hurt;

(i7) under section 226, that the accused caused the death of the person by doing an
act which consituted an offence punishable with imprisonment for one year of
with any greater punishment or by an act done in committing such an offeuce.

2. Procedure.—No warrant is required for the arrest of an accused person. The offence

is not bailable and not compoundable and may only be tried in the High Court or by a native
court of grade A.
3. Charge :

................................................ hereby charge you........................as follows :

That you on or about the...................... day of oo Al
caused the death of.................. by doing an act with the intention of causing hurt
[or grievous hurt] to the said...........cccrvreee.. and thereby committed an offence punishable
under Section 225 of the Penal Code.

(6) Under section 226 :

| SRS UROTURPRTUIIN hereby charge you........ocoecevrereerecenn, as follows :

That you on or about the...............coooevoeiiiece day of...coceeeeeinienne. -1 AU
caused the death of...........cccoven.ee. by doing an act which constitutes the offence of .
punishable with imprisonment for.................. under section..........c.couuuu....s feneerecreenes of the
Penal Code (or other Ordinance or Law) [or by doing an act in the commisssion of the offen-
€€ Of e, punishable with imprisonment for................ under section............ of the

Penal Code (er other Ordinance or Law)] and thereby committed an offence punishable under
Section 226 of the Penal Code.

(4) Note that a court may convict under either of these sections in a case where an
accused was charged under section 221 or section 224 (see section 217 of the Criminal Pro-
cedure Code).
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227. If any person under eighteen years of age, any insane person,
_Abetment of sui- 4Ny delirious person, any idiot or any person in a state of
cide of child or Intoxication commits suicide, whoever abets the commis-
INsSane person. ; 3 : >
sion of such suicide, shall be punished with death.
. COMMENT

Pakistan Penal Code section 305.

Sudan Penal Code section 257.

(1) The suicide must actually be committed.

(2) It is not necessary to show that an accused was responsibie for the safety of the de-
ceased as parent or guardian, etc.

(3) Section 228 covers the case of abetment of suicide in general. This section provides
for‘specﬁ?c cases where a person actively aids another to commit suicide who because of age
or infirmity is not fully responsible for his actions.

PRACTICE

1. Prove :

(a) the commission of suicide by a person.

(b) that the person who committed suicide was under 18 years of age or was insane or

delirious or an idiot or intoxicated.
(c) that the accused abetted the commission of suicide.
2. Procedure.—A warrant is required for the arrest of an accused. The offence is not

lg?;labclie an not compoundable and may only tried in the High Court or by a native court

rade A,

3. Charge :—1 [ ] hereby charge you [ ] as follows :
That you on or about the.....co.... day of.................. -1 SR abetted the
commission of suicide by AB, a person [in a state of ............... (specify the state) or [under 18

ye?lé og age etc.] and thereby committed an offence punishable under Section 227 of the Pe-
nal Code.

228. If any person commits suicide, whoever abets the commission
of such suicide, shall be punished with imprisonment for
a term which may extend to ten years and shall also be
liable to fine.

Abetment of sui-
cide.

COMMENT

Pakistan Penal Code section 306.

Sudan Penal Code section 258. o

Abetment of suicide is an offence confined to the case of a person who aids or abets the
commission of suicide by the hand of the person who himself commits the suicide. When
another person at the request of or with the consent of the suicide has actually killed that
person he is guilty of homicide by consent. (see subsection (5) of section 222),

PRACTICE

1. Prove : .

(@) the commission of suicide by a person; and

(b) that the accused abetted the commision thereof,

2. Procedure.—As for section 227,

3. Charge: I [ ] hereby charge you [ ] as follows :

That on or about the............................ day of v Al one
AB committed suicide and the you abetted its commission by (specify the act) and thereby
committed an offence punishable under Section 228 of the Penal Code.

229. (1) Whoever does any act not resulting in death with such inten-
Attempts to com-  110TL OF knowledge and in such circumstances that if he by
mit culpable homi- that act caused death, lie would be guilty of culpable
e homicide punishable with death shall be punished with
im prisonment for life or for any less term or with fine or with both.

"
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(2) When any person being under sentence of imprisonment for life
commits an offence under this section, he shall, if hurt is caused, be

punished with death.
ILLUSTRATIONS

(@) A shoots at Z with intention to kill him, in such circumstances that, if death ensued,
A would be guilty of culpable homicide punishable with death. A is liable to punishment
under this section.

() A with the intention of causing the death of a child of tender years exposes it in a
desert place. A has committed the offenice defined by this section, though the death of the
child does not ensure.

(¢) A, intending to kill Z, buys a gun and loads it. A had not yet committed the offence.
A fires the gun at Z. He has committed the offence defined in this section.

(d) A, intending to kill Z by poison, purchases poison and mixes it with food which
remains in A’s keeping; A has not yet committed the offence in this section. A places the
food on Z’s table or delivers it to Z’s servant to place it on Z’s table. A has committed the

offence defined in this section.
COMMENT

Pakistan Penal Code section 307.
Sudan Penal Code section 259.

(1) See section 95 for attempts in general.
(2) Ttis not necessary that hurt should be caused by the act constituting the attempt to

commit culpable homicide (cf. paragraph (1) of section 307 of the Pakistan Penal Code).

PRACTICE
1. Prove :
(2) that the death of a human being was attempted.
(b) that such attempt was the act of the accused;

and
(¢) that such act was done with the intention of causing death or that the accused knew,

or had reason to know, that death would be the probable cause and not only the
likely consequence of the act or of any bodily injury which the act was intended to
cause.
2. Procedure.—As for scction 227.
3. Charge.—I [ 1 hereby charge you [ ] as
follows :

That you, on or about the......cccoorvceeeern @Y Of i
did an act, t0 Wite.ooeeeee with such intention [or knowledge] and

under such circumstances that if by that act you had caused the death of AB you would have
been guilty of culpable homicide punishable with death and that you thereby committed an
offence punishable under Section 229 of the Penal Code,

4. Punishment.—Note that by virtue of subsection (2) of this section if a life convict
commits an offence under this section he must be sentenced to death if he causes hurt in the
making of the attempt. A note to section 20 explains that life imprisonment is, so far as the
the court is concerned, imprisonment for the remainder of the convict’s natural life. If
therefore provision were not made in this section for passing a death sentence it would be
theoretically impossible for a court to pass an effective sentence upon a life convict who

committed this offence.

230. Whoever does any act with such intention or knowledge and in
mif?téilpgtblto com- such circumstances that, if he by that act caused death, he
Te mor pumishable  would be guilty of culpable homicide not punishable with
with death. death, shall be punished—

(a) with imprisonment for a term which may extend to three years

or with fine or with both; or
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(b) if hurt is caused to any person by such act with imprisonment
which may extend to seven years or with fine or with both.
COMMENT
Pakistan Penal Code section 308,
Sudan Penal Code section 260.
(1) This section is complimentary to section 229.
(2) Note paragraph (b) which provides for an enhanced punishment if hurt is caused in

the attempt.
. PRACTICE
1. Procedure.—As for section 227.
2. Charge.—I [ ] hereby charge you [ [ as
follows :
That you on or about the............. day of ..o F:X did an act
£O Wik, covoveveereereecmeneerenecnenaas with such intention [or knowledge] and under such circurastances

that if by that act you had caused the death of AB you would have been guilty of culpable

homicide punishable with death and that you thereby committed an offence under Section
230 of the Penal Code.

231. Whoever attempts to commit suicide and docs any act towards

| . the commission of such offence, shall be punished with

Attempt to com- jmprisonment for a term which may extend to one year

mit suicide. . .
suieie or with fine or with both.
) COMMENT
Pakistan Penal Code section 309
Sudan Penal Code section 261.
PRACTICE

1. Prove :

(@) that the act of the accused amounted to an attempt to commit suicide.

(b) that an act was done towards the committing of suicide.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
but not compoundable and may be tried in the High Court or by a native court of grade A,

3. Charge.—I [ ] hereby charge you [ ] as
follows :

That you, on or about the .........c...... day of e A, attempted
to commit suicide and did an act, to Wit.........cccocoieeiiivninnen, towards the commission of it

thereby committing an offence punishable under Section 231 of the Penal Code.

Causing Miscarriage, Injuries to Unborn Children, Exposure of
Infants, Cruelty to Children and Concealment of Births

232. Whoever voluntarily causes a woman with child to miscarry
carcriaal.géng mis-  shall, if such miscarriage be not caused in good faith for
riage. the purpose of saving the life of the woman, be punished
with imprisonment for a term which may extend to fourteen years or with
fine or with both.
Explanation.—A woman, who causes herself to miscarry, is within the
meaning of this section.
] COMMENT
Pakistan Penal Code section 312,
Sudan Penal Code section 262.
(1) This section requires two essentials :
EZ; 1Y};';lun.tarlly causi}rllg the woman to miscarry;
e miscarriage should not have been caused i i i
Do Puscarriage should en caused in good faith for the purpose of saving
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(2) The offender may be the woman herself or any other person.
(3) The stage to which pregnancy is advanced is immaterial.
(4) Ifit appears that the woman was not with child at all an accused must be acquitted.

PRACTICE

1. Prove :

(@) that the woman was with child.

(b) that the accused did some act likely to cause a miscarriage.

(c) that the accused did so voluntarily.

(d) that the woman miscarried in consequence.

(e) that themiscarriage was not caused in good faith in order to save the life of the woman.

2. Procedure.—A warrant is required fur the arrest of an accused. The offence is not
normally bailable and not compoundable and may only be tried in the High Court or by a
native court of grade A.

3. Charge.—1 [ ] hereby charge you { 1 as follows :

That you, on or about the......... .......... day of ....cooiiceci -1 S ROURU
voluntarily caused (Name of Woman) then being with child to miscarry,
such miscarriage not being caused by you in good faith for the purpose of saving the life of
the said e and thereby coinmitted an offence punishable under section
232 of the Penal Code.

233. Whoever with intent to cause the miscarriage of a woman whether

Death caused by with child or not does any act which causes the death of
act done with intent

to cause miscarriage such woman, shall be punished—

(a) with imprisonment for a term which may extend to fourteen years

and shall also be liable to fine; and
(b) if theactis done without the consent of the woman, with imprison-
ment for life or for any less term and shall also be liable to fine.
Explanation.—It is not essential for an offence under this section that
the offender should know that the act is likely to cause death.

COMMENT
Pakistan Penal Code scction 314.
Sudan Penal Code section 264.
(1) Note that in this section it is immaterial whether the woman was with child or not.
This species of homicide may be committed involuntarily by a person who does not
intend to cause or think it likely that he will cause death by the act which he does.
{2) The consent of the woman freely and intelligently given is allowed to mitigate the

punishment.
PRACTICE

1. Prove :

(a) that the woman was with child.

gb) that the accused did an act to cause a miscarriage.

¢) that he did so with that intention.
(d) that such act caused the death of the woman; and
(¢) if the case comes under paragraph () that such act was done by the accused without
the consent of the woman.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not
bailable and not compoundable, and may only to be tried in the High Court or by a native
court of grade A.

3. Charge.—1[ ] hereby charge you [ ] as follows:
That you, on or about the........day of ....................... atooe in order to cause a
miscarriage to........ccoooovnnnn. (name of woman) did a certain act to wit,............ which
caused the death of the said.................. and thereby committed an offence punishable

under Section 233 of the Penal Code.

SECS. 233-235.] CAUSING MISCARRIAGE 159

234. Whoever uses force to any woman and thereby unintentionally

Causing  mis- - : . L s
caren Sninten- causes her to miscarry, shall be punished

tionally.
(a) with imprisonment for a term which may extend to three years
or with fine or with both; and
(b) if the offender knew that the woman was with child, he shall be
punished with imprisonment for a term which may extend to
five years or with fine or with both.

/

COMMENT

Sudan Penal Code section 265,

(1) For definition of “force” see section 262.

(2) 1n this section it is the use of force which is punished. The fact that a miscarriage is
thereby caused is a factor to be taken into account in assessing the punishment. The use of
criminal force with the complication of a miscarriage is punishable under section 265.

(3) Note that the section uses word “force” and not “‘criminal force™ (cf. sections 262
and 263).

PRACTICE

1. Prove :

({) that the accused used force to a woman.

(if) that as a result the woman miscarried.

(iit) that the accused did not intend to cause her to miscarry.

(iv) for paragraph (b) of the section the accused must have known that the womanwas

with child.
2. Procedure.—As for section 232.
3. Charge.—1 [ ] hereby charge you [ ] as follows :
That you, on or about the............ dayof oo, F: L S used foree to....
(name of weman)...................... [knowing that she was with child] and ther ebyunintentionally

caused her to miscarry and thereby committed an offence punishable under Section 234 of
the Penal Code.
COMMENT )

235. Whoever before the birth of any child does any act with the

. intention of thereby preventing that child from being born

intasy done Wit alive or causing it to die after its birth and docs by such act

child being born prevent that child from being born alive or causes it to die

A e Sause It after its birth, shall, if such act be not caused in good faith

for the purpose of saving the life of the mother, be punish-

ed with imprisonment for a term which may extend to fourteen years or
with fine or with both,

Pakistan Penal Code section 315.
Sudan Penal Code section 266.
PRACTICE

1. Prove :
(a) that the woman was with child. .
(b) that the accused did an act before the child was born calculated to prevent the child

from being born alive or to cause it to die after its birth.
(¢) that such act was done by the accused with that intention. )
(d) that such act was done not in good faith for the purpose of saving the mother’s life.
(e) that the child was born dead or died after its birth.
(f) that such death was caused by the above-mentioned act of the accused.
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2. Procedure.—As for section 233.
3. Charge.—I [ ] hereby charge you | ] as follows :
That you, on or about the ........... day of..c.ooviiiiei At did an act to wit,

........................ to XY before the birth of her child with the intention of thereby preventing
that child from being born alive [or causing it to die after its birth] and by that act did pre-
vent that child from being born alive [or caused it to die after its birth] and the said act was
not done in good faith for the purpose of saving the life of the mother and that you thereby
committed an offence punishable under Section 235 of the Penal Code.

236. Whoever does any act in such circumstances that, if he thereby
Causing death of caused death he would be guilty of culpab}e homicide, and
quick unborn child  does by such act caused the death of a quick unborn child
by act amounting to  ghall be punished with imprisonment for life or for an
culpable homicide. .o term and shall also be liable to fine.

ILLUSTRATION

A, knowing that he is likely to cause the death of a pregnant woman, does an act which,
if it caused the death of the woman, would amount to culpable homicide. The woman is
injured but does not die; but the death of a quick unborn child with which she is pregnant is
thereby caused. A is guilty of an offence under this section.

COMMENT

Pakistan Penal Code section 316.

Sudan Penal Code section 267.

(1) This section punishes offences against children before birth in cases where the
pregnancy has advanced beyond the stage of quickening and where the death is caused in
the quickening and before the birth of the child.

(2) If a person strikes a pregnant woman and thereby causes the death of her quick
unborn child he will be guilty of the offence here defined if the blow was intended by him to
causc the women’s death or was one which he knew or had reason to believe to be likely to
cause it, or if the blow was delivered rashly or negligently.

PRACTICE
1. Prove :
(a) that the woman was quick with child.
(b) that the accused did an act to cause the death of such child.
(c) that the circumstances under which such act was done were such as to make the
accused guilty of culpable homicide if death had been caused; and
(d) that the act did cause the death of the quick unborn child.

2. Procedure.—As for section 233.

3. Charge.—I [ ] hereby charge you[ ] as follows :
That you, on or about the............ day of oo F-L SOOI did an act, to wit,
................................ under circumstances to wit...........................that if you thereby had caused

death you would have been guilty of culpable homicide and did by such act cause the death
of the quick unborn child of XY and that you thereby committed an offence punishable
under Section 236 of the Penal Code.

237. Whoever being the father or mother or having the care of a child

Abandonment under the age of twelve years exposes or leaves such child
of . . . . A

child under twelve 1N any place with the intention of wholly abandoning such

;Zgllg under - twelve child, shall be punished with imprisonment for a term

’ which may extend to seven years or with fine or with both.
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Explanation.—This section does not prevent the trial of the offender
for culpable homicide if the child dies in consequence of the exposure or
abandonment.

COMMENT

Pakistan Penal Code section 317.

Sudan Penal Code section 268.

This section applies where a child is exposed and no death results. If however death
follows the charge should be framed either under section 221 or section 224. The offence is
complete notwithstanding that no actual danger or risk of danger arises to the child.

PRACTICE

1. Prove :

(a) that the child is under twelve years of age.

(b) that the accused is the father or mother or the person having the care of the child.

(c) that the accused exposed or left such child in the place in question.

(d) that he exposed or left the child with the intention of wholly abandoning it.

2. Procedure.—No warrant is required for the arrest of an accused person. The offence
is not normally bailable and not compoundable and may only be tried in the High Court or
by a native court of grade A.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you being the father [or the mother or having the care] of a certain child under the
age of twelve years, t0 Wit.............ccooccecicnnns of the ageof.............. years did expose, or leave
the said child in a certain place, to wit,............... with the intention of wholly abandoning the
said child and thereby committed an offence punishable under Section 237 of the Penal
Code.

238. Whoever having the charge or care of a child under the age of

Cruclty to chi- Iiiteen years or being in a position of authority over him

dren. wilfully illtreats or neglects him in such a way as to cause
him unnecessary suffering, shall be punished—

(a) with imprisonment for a term which ma, cacend to two years or
with fine or with both; and

(b) if the illtreatment or neglect results in serious injury to the health
of such child, the offender shall be punished with imprisonment for
a term which may exiend to five years or with fine or with both.

COMMENT
Sudan Penal Code section 269.
This section contains an alternative to prosecution under Part VII of the Children and
Young Persons’ Law (N. R. No. 28 of 1958).

PRACTICE
1. Prove :
(i) that a child of under fifteen years of age has been ill-treated or neglected.
(i) that the child suffered unnecessarily as a result,
(iif) that the accused had charge or care of the child.
(iv) that the accused caused the ill-treatment or neglect.
(v) that he did so wilfully;
and if the prosecution is under paragraph (b) of the section :
(vi) that the ill-treatment or neglect resulted in serious injury to the health of the child.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not
compoundable. Under paragraph (a) of the section the offence may be tried by any court.
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Under paragraph (5) of the section the offence is to be tried by a magistrate of the first grade
or by a native court of grade C or above. An offence under paragraph (b) is not normally
bailable.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on orabout the...............cocoiviioieei day Of ..o, at
....................................... having the charge or care of the child..................
the said child being under fifteen years of age [0 being in a position of authority over the
child.....oooo ] wilfully ill-treated [or neglected] him and thereby caused
him unnecessary suffering and thereby committed an offence punishable under Section 238
of the Penal Code.

239.—Whoever, by secretly burying or otherwise disposing of the dead
. body of a child whether such child dies before or after or
pipneealment of - during its birth, intentionally conceals or endeavours

to conceal the birth of such child, shall be punished with
imprisonment for a term which may extend to two years or with finc or
with both.

COMMENT
Pakistan Penal Code section 318.

Sudan Penal Code section 270.
It must be proved that the child was dead at the time of the disposal.

PRACTICE

1. Prove :

(a) the birth of the child..

(b) tnat the child died either before, during or after its birth.

(c) that the accused buried or otherwise disposed of the dead body.

(d) that the burial or disposal of the body was done in secret.

(¢) thatthe accused thereby intentionally concealed or endeavoured te conceal the birth

of the child.

2. Procedure~—No warrant is required for the arrest of an accused. Thc offence is
bailable and not compoundable and is triable by any court.

3. Charge.—I[ ] hereby charge you [ ] as follows :

That you, on or about the ..., day of ..o At
by secretly burying the dead body of a child............ e , the child of AB, inten-
tionally concealed [or endeavoured to conceal] the birth of the said child and thereby
committed an offence punishable under Section 239 of the Penal Code.

HURT
240. Whoever causes bodily pain, disease or infirmity to any person
Hurt defined. is said to cause hurt.

COMMENT
Pakistan Penal Code section 319,
Sudan Penal Code section 271.
(1) Many of the offences which fall under the definition of “hurt” will also fall under

“assault”.
(2) Harm so slight that no person of ordinary sense and temper would complain of it is

excluded by section 58. ) _ '
Gricvous hurt 241, The following kinds of hurt only are designated as
defined. grievous—
(a) emasculation;
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(b) permanent deprivation of the sight of an eye, of the hearing of an
, earor the power or speech;

gc; deprivation of any member or joint;

d) destruction or permanent impairing of the powers of any member
or joint;

() permanent disfigurationof the head or face;

(f) fracture or dislocation of a bone or tooth;

(g) any hurt which endangers life or which causes the sufferer to be
during the space of twenty days in severe bodily pain or unable
to follow his ordinary pursuits.

‘ COMMENT

Pakistan Penal Code section 320.

Sudan Penal Code section 272,

(1) The term “emasculation” in paragraph (a) means the deprivation of a male of his
masculine vigour, e.g., castration.

(2) The term “disﬁguration” in paragraph (¢) means the infliction upon a person of
some external injury which detracts from his personal appearance. .
) 3) In p.aragljaph (g) the fact that a man has been in hospita! for twenty days is not in
itself sufficient: it must be proved that he was unable to follow his ordinary pursuits. The
inability must continue for twenty full days to constitute grievous hurt.

'(4) In a case where an illegal injection was administered, this fact did not constitute
grievous hurt because the person was incapacitated for sixtcen days only. The
accused could however be properly convicted of the lesser charge of causing hurt although
charged with grievous hurt (S.218 of the Criminal Procedure Code) !.

(5) Note section 225 _whlch provides forthe offence of causing death when the intention
was to cause hurt or grievous hurt only.

242. Whoever does any act with the intention of thereby causing hurt

Voluntarily caus. to any person or with the knowledge that he is likely there-

ing hurt defined, DY to cause hurt to any person and does thereby cause hurt
to any person, is said voluntarily to cause hurt.

243. Whoever voluntarily causes hurt, if the hurt which he intends to
 Voluntarily caus- C2US€ OF knows himself to be likely to cause is grievous
ing_rievous hurt hurt and if the hurt which he causes is grievous hurt, is
ehined. said voluntarily to cause grievous hurt.

Explanation.—A person is not said voluntarily to cause grievous hurt
except when he both causes grievous hurt and intends or knows himself to
be likely to cause grievous hurt. But he is said voluntarily to cause grievous
hurt if intending or knowing himself to be likely to cause grievous hurt of
one kind he actually causes grievous hurt of another kind,

ILLUSTRATION

A, intending or knowing himself, to be likely permanently to disfigure Z’s face, gives Z
a blow which does not permanently disfigure Z’s face but which causes Z to suffer sereve
bodily pain for the space of twenty days. A has voluntarily caused grievous hurt.

COMMENT

Pakistan Penal Code sections 321 and 322,

Sudan Penal Code sections 273 and 274.

(1) A court dealing with a charge of voluntarily causing grievous hurt must consider
and decide not only whether grievous hurt has been caused but if it has been caused whether

1. 1962 N.N.C.N. 1. The Queen v. Iyima Adcka,
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the accused, intended or knew it to be likely that he was causing grievous hurt. If he inten-
ded or knew himself to be likely to cause simple hurt only, he cannot be convicted under
section 247.

(2) Note the explanation to section 243,

244. Whoever voluntarily causes hurt on grave and sudden provocation

' if he neither intends nor knows himself to be likely to cause

. Voluntarily caus- hyrt to any person other than the person who gave the
ing hurt on provo- . B . . . .

cation. provocation, shall be punished with imprisonment for a

term which may extend to one month or with fine which

may extend to ten pounds or with both.

245. Whoever voluntarily causes grievous hurt on grave and sudden

. provocation, if he neither intends nor knows himself to be

_ Voluntarily caus- Jikely to cause grievous hurt to any person other than the
ing gricvous hurt . . .

on provacation. person who gave the provocation, shall be punished with

imprisonment for a term which may extend to four years

or with fine which may extend to fifty pounds or with both.

COMMENT
Pakistan Penal Code sections 344 and 335.
Sudan Penal Code sections 275 and 276.
(1) Sce section 38 for definition of ““provocation”.
(2) Both these sections may be treated as provisos to sections 246 and 247.

PRACTICE
1. Prove :
(a) that the accused caused hurt or grievous hurt (i.e. bodily pain, disease or infirmity)
to a person.

(b) that he did so with the intention or knowledge of causing hurt or grievous hurt.

{¢) that he did so on grave and sudden provocation.

(d) that he neither intended nor knew himself likely to cause hurt to any person other
than the person who gave the provocation.

2. Procedure.—A warrant is required for the arrest of an accused person under section
244. No warrant is required for an arrest under section 245. The offences are bailable and
compoundable and may be tried by any court. Note that an offence under section 245 is
comp)oundable only with the leave of the court (see appendix C to the Criminal Procedure
Code).

3. Charge.—It is not necessary to charge otherwise than under section 246. It is for
the court to consider whether the facts show such a degree of provocation as would justify
the application of these sections to the case.

246. Whoever, except in the provided for by insection 244, voluntarily

Voluntarily caus- Causes hurt, shall be punished with imprisonment for a

ing hurt withont term which may extend to one year or with fine which
provocation. may extend to twenty pounds or with both.

COMMENT
Pakistan Penal Code section 323.
Sudan Penal Code section 277. )
(1) This is a general section for the punishment of voluntarily causing hurt. Sections
248, 249, 250, 251, 252 and 253 punish the same offence committed under certain aggravat-
ing circumstances.
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(2) Note that grave and sudden provocation may not be pleaded as defence to charges
under section 249, 250 and 251, 252 and 253.

PRACTICE
{. Prove :
(@) that the accused by his act caused bodily pain, disease or infirmity to the complain-

ant.
(b) that he did so intentionally or with the knowledge that it was likely to cause the hurt,
etc.
Note that the intent to cause hurt may be presumed from the nature of the hurt caused
and the circumstances under which it was caused.
2. Procedure.—A warrant is required for the arrest of an accused. The offence is bajlable
and compoundable and may be tried by any court.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or about the.............cccccoe.o... day of ..o at.,
voluntarily caused hurt to AB and thereby committed an offence punishable under Section
246,

247. Whoever, except in the case provided for by section 245, volun-
_ Voluntarily caus-  tarily causes grievous hurt, shall be punished with impri-
lva‘].&;hogl;‘t'wo;jovg;{f sonment for a term which may extend to seven years and

tion. shall also be liable to fine.

COMMENT
Pakistan Penal Code section 325.
Sudan Penal Code section 278.
PRACTICE
1. Prove ;
(@) that the accused caused hurt of any of the kinds described in section 241.
(b) that'the accused intended or knew that he was likely to cause grievous hurt of any
kind so described. :
(¢) that the accused did so voluntarily.
2. Procedure,—No warrant is required for the arrest of an accused. The offence is bailable
and compoundable with leave of the court and may be tried by any court.

3. Charge.—I | ] hereby charge you [ ] as follows :
That you, on or about the............cc......... day of ..o, - SO
voluntarily caused grievous hurt to...................... , and thereby committed an offence

punishable under Section 247 of the Penal Code.

248. (1) Whoever, except in the case provided for by section 244,
Voluntarily caus. voluntarily causes hurt by mean$ of any instrument for
ing hurt or grie. ShoOting, stabbing or cutting or any instrument, which
vous hurt by dan- used as a weapon of offence is likely to cause death, or by
Berous means. means of fire or any heated substance or by means of
electricity or by means of any corrosive or explosive substance or by the
administration of any poisonous or deleterious substance or by means of
any animal, shall be punished with imprisonment for a term which may
extend to three years cr with fine or with both.

_(2) Whoever, except in the case provided for by section 245, volun-
arily causes grievous hurt by any of the means mentioned in subsection
t1) shall be punished with imprisonment for a term which may extend to
fourteen years and shall also be liable to fine.
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(2) Whoever for the like purpose voluntarily causes grievous hurt,
shall be punished with imprisonment for a term which may extend to ten
years and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 330.

Sudan Penal Code section 282.

The offence which this section isintended to cover is that of inducing a person by casus-
ing him hurt to make a statement or confession referring to an offence or misconduct. It is
" immaterial whether or not an offence has actually been committed. The prime object of this
section is to prevent torture by the police.

PRACTICE
1. Prove :
(a) that the accused caused hurt.
(b) that the accused caused such hurt in order to extort from the sufferer or a person
interested in him a confession or some information; and
{¢) that such confession or information was required as possibly leading to the detec-
tion of an offence or of some misconduct.

or prove :

(®) asin (a) above.

(i) that the accused caused such hurt in order to constrain the sufferer or a person
interested in himto restore or to cause restoration of some property, document
of title or valuabie security, etc.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not nor-
mally bailable and not compoundable. The offence under subsection (1) may be tried by a
Chief Magistrate or a native court of grade C or above. An offence under subsection (2) may
be tried by a Chief Magistrate or by a native court of grade A Limited or above,

3. Charge.—I { ] hereby charge you [ ] as follows :

That you, on or about the ... ... day of ..o at v ,voluntarily caused
hurt to AB for the purpose of extorting from the said AB [or from a certain person interested
in the said AB to wit............... ] a certain confession [or information] to Wit...........c.coocoeeieeen. ,
which might lead to the detection of the offence of.......cccocovovennnn.. (Specify the person in
respect of whom and the place where the offence was committed) and thereby committed an
offence punishable under Section 251 of the Penal Code.

252. (1) Whoever voluntarily causes hurt to any person being a

4 public servant in the discharge of his duty as such public

sin‘;’ln‘;ﬂﬁf“z exs” servant or with intent to prevent or deter that person or
grie . . . .

vous hurt to deer  any other public servant from discharging his duty as such

gi‘;bﬁ;e”ﬂ"‘ from  public servant or in consequence of anything done or

' attempted to be done by that person in the lawful dis-

charge of his duty as such public servant, shall be punished with imprison-

ment for a term which may extend to three years or with fine or with both.

(2) Whoever in the like circumstances with the like intent or for like
reason voluntarily causes grievous hurt to any person being a public
servant, shall be punished with imprisonment or a term which may extend
to ten years and shall also be liable to fine.
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COMMENT

Puakistan Penal Code sections 332 and 333.

Sudan Penal Code section 283, ) .

In India, it was held that the protection given by this section was not confined to public
servants but also extended to persons acting in good faith under the direction of public
servants. It remains to be seen whether courts in Northern Nigeria will give the same inter-
pretation to the section.

PRACTICE

1. Prove :

(a) that the accused caused hurt.

(b) that the person was hurt was a public servant.

(¢) that such public servant was then discharging his duty as such.
or prove : ’

(1:) (@) and (b) as above and further—

(i) that the accused did so with the intent to prevent or deter the public servant or
other public servant from his duty or that he did so in consequence of something
go:le or attempted to be done, by some public servant in the lawful discharge of his

uty. )

2. Procedure.—No warrant is required for the arrest of an accused. An offence under
subsection (1) is bailable and not compoundable and may be tried by a magistrate of the
ﬁ'rst. grade or a native court of grade C or above. An offence under subsection (2) may be
similarly tried but is not normally bailable.

3. Charge.—I [ : ] hereby charge you [ Jas follows:

That you, on or abogt the ... dayof. ... ateoinri, ,voluntarily caused
hurt to one AB, a public servant, in the discharge of his duty as such public servant and
thereby committed an offence punishable under Section 252 of the Penal Code.

253. (1) Whoever causes hurt to any person by doing any act so rashly

Causing hurt by ©OF Negligently as to endanger human life or the personal

act endangering life  safety of others, shall be punished with imprisonment for

gﬁgﬁgfﬂ“ safety ta) tf}ll'm which may extend to one year or with fine or with

oth.

(2) Whoever in like manner causes grievous hurt to any person, shall

be punished with imprisonment for a term which may extend to two
years or with fine or with both. ’

. COMMENT
Pakistan Penal Code section 336.
Sudan Penal Code section 284.
(1) See Chapter XTII under Public Nuisances for many offences likely to endanger life or
to cause hurt or-injury.

(2) For the words “rashly”” and “negligently” see comment to section 220.

PRACTICE
1. Prove :
(a) that the accused did the act in question.
(b) that it was done rashly or negligently.
(¢) thatit was such as to endanger life or personal safety of others.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and not compoundable and may be tried in any court.’

_
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Wrongful Restraint and Wrongful Confinement

254. (1) Whoever voluntarily obstructs any person so as to prevent
thai person from proceeding in any direction in which
Wrongfol - res- that person has a right to proceed, is said to restraint that
traint defined.
person wrongfully.

(2) The obstruction of a private way over land or water which a
person in good faith believes himself to have a lawful right to obstruct, is
not within the meaning of this section.

ILLUSTRATION

A obstructs a path along which Z has a right to pass, A not believing in good faith that he
has a right to stop the path. Z is thereby prevented from passing. A wrongfully restrains Z.

COMMENT

Pakistan Penal Code section 339.

Sudan Penal Code section 285.
:1)Wrongful restraint means the keeping of a person within a place where he wishes to be

and has a right to be.
(2) The obstruction must be voluntary.
(3) In India, the words ““so as to prevent” were interpreted 1o mean that the obstruction
must be successful in preventing the person from proceeding. In other words the words *‘so
as to prevent” were not considered to require merely an intention to prevent on the part of
the accused : the intention had to be successful executed.

255. Whoever wrongfully restrains any person in such a manner as
to prevent that person from proceeding beyond certain
ﬁn‘e’\/r;ggfgélﬁnc Son- circumscribing limits, is said to confine that person
‘ wrongfully.
ILLUSTRATION
(a) A causes Z to go within a walled space, and locks Z in. Z is thus prevented from
proceeding in any direction beyond the circumscribing line of wall. A wrongfully confines Z.

(b) A places men with firearms at the outlets of a building and tells Z that they will fire
at Z if Z attempts to leave the building. A wrongfully confines Z.

COMMENT
Pakistan Penal Code section 340.
Sudan Penal Code section 286.

(1) Wrongful confinement is a development of wrongful restraint and involves the
keeping of a person within limits from which he wants to go and has a right to go.

(2) Malice is not an essential ingredient of this offence.

(3) The time during which a person is wrongfully confined is immaterial.

256. Whoever wrongfully restrains any person, shall be punished with

imprisonment for a term which may extend to onemonth

sraprongful - res-  or with fine which may extend to thirty pounds or with
' both.

Pakistan Penal Code section 341,
Sudan Penal Code section 287.

COMMENT
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1. Prove :

{a) that the accused obstructed a person.

(b) that such obstruction prevented the person from proceeding in a direction in which
he had a right to proceed.

(¢) thatan accused caused such obstruction voluntarily. Note that the obstructor must
intend or know or have reason to believe it to be likely that the mens adopted would
cause the obstruction of the complainant.

2. Procedure.—No warrant is required for the arrest of an accused. The offence is baila-

able and compoundable by leave of the court. The offence may be tried in any court.

Wrongful  con-
finemeant.

257. Whoever wrongfully confines any person, shall be
punished—
(a) with imprisonment for a term which may extend to one year or
with fine which may extend to fifty pounds or with both; and
(b) if the wrongful confinement continues for three days or more with
imprisonment for a term which may extend to three years or with
fine or with both.
COMMENT
Pakistan Penal Code section 342.

Sudan Penal Code section 228,
PRACTICE

1. Prove :

(@) that the accused obstructed the complainant.

(b) that the obstruction was voluntary.

{¢) that the effect of the obstruction was the restraining of that person from proceeding

beyond a certain limit.

(d) that the restraint was wrongful.'

2. Procedure.—As for section 256.

3. Charge.—I [ ] hereby charge you, 1 as follows :

That you, on or about the.............. day of..ocooriin b wrongfully confined
AB and thereby committed an offence punishable under Section 257 of the Penal Code.

Note for a charge under paragraph (b) of the section amend the above charge as follows :
For *“‘confined AB” read ““confined AB for ............ days”.

258. Whoever keeps any person in wrongful confinement knowing

that a warrant or order or writ for the production or libera-

Wrongful con-  tion of that person has been duly issued, shall be punish-
finement after war- s . A .

rant or order or €d with imprisonment for a term which may extend to

dmuiciig;uegrfﬁgbg;g_’ two years in addition to any term of imprisonment to

tion. which he may be liable under any other section of this
chapter.
COMMENT
Pakistan Penal Code section 345.
Sudan Penal Code section 289.
There must be knowledge on the part of the accused that the warrant or order or writ

hasissued.
PRACTICE

1. Prove :
(a) that the accused kept a person in confinement, /
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(b) that the confinement was wrongful. )

(c) thata warrant, order or writ of liberation had beep duly issued.

(d) that the accused knew of the warrant, order or writ when he kept the person wrong-

fully confined.

2. Procedure.—No warrant is required for the arrest of an accused person. The offence
is bailable and not compoundable and may be tried by a Chief Magistrate or a native court
of grade A Limited or above.

3. Charge.—1 [ ] hereby charge you [ ] as follows:

That you, on or about.......... day of .o at wrongfully confined
AB knowing at the time of such wrongful confinement that a warrant [or order or writ] for
the liberation of the said ABhad been duly issued and thereby commiitted an cffence punish-
able under Section 258 of the Penal Code.

259. Whoever wrongfully confines any person in such manner as to
indicate an intention that the confinement of such person
wrongful confine- gy not be known to any person interested in the person
so confined or to any public servant or that the place of
such confinement may not be known to or discovered by any such person
or public servant as herein before meniioned, shall be punished with
imprisonment for a term which may extend to two years in addition to any
other punishment to which he may be liable for such wrongful confine-
ment.
COMMENT
Pakistan Penal Code section 346.

Sudan Penal Code section 290,
PRACTICE

1. Prove :
(a) as for section 258 and further—
(b) that such confinement was secret against—

(i) any person interested in the captive; or

(i) a public servant; or

(iii) discovery of the place of confinement.
2. Procedure.—As for section 258 except that the offence is compoundable with leave

of the court.

260. Whoever wrongfully confines any person for the purpose of extort-
ing from the person confined or from any person interested
anrongful © % in the person confined any property or document of title
property or con- or of constraining the person confined or any person
strain to illegal act interested in such person to do anything illegal or to give
any information which may facilitate the commission of an offence, shall
be punished with imprisonment for a term which may extend to three
years and shall also be liable to fine.

COMMENT
Pakistan Penal Code section 347.
Sudan Penal Code section 291.

PRACTICE
1. Prove :
(i) Points (a) to (d) as those in section 257 and further—
(i) that such confinement was for the purpose of :
(a) extorting property or a valuable security; or
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(b) constraining the doing of an illegal thing; or
(c) giving information which might facilitate the commission of an offence.

2. Procedure.—As for section 258. The offence may be tried by a magistrate of the first
grade or by a native court of grade C or above.

3. Charge.—I [ 1 hereby charge you | ] as follows :

That you, on or about the........ [T day of oo Al
wrongfully confined AB for the purposc of extorting from the said AB [or from a person
interested in the said AB, to wit CD] a certain property [or security etc.] to Wit ....cccocovennas
and thereby committed an offcnce punishable under Section 260 of the Penal Code.

261. Whoever wrongfully confines any person for the purpose of
extorting from the persen confined or any person interest-

Wrongful con- M - H - H -
finemens 1o estare €d 10 the person confined any confession or any infor

confession or com- mation which may lead to the detection of an offence or
g;?épcrffy“"a“"“ of misconduct or for the purpose of constraining the person

’ confined or any person interested in the person confined
to restore or to cause the restoration of any property or document of title
or to satisfy any claim or demand or to give information which may lead
to the restoration of any property or document of title, shall be punished
with imprisomment for a term which may extend to three years and shall

also be liable to fine.
COMMENT
Pakistan Penal Code section 348,
Sudan Penal Code section 291.
PRACTICE

1. Prove : .

(i) Points (@) to (d) as those for section 257 and further—

(ify that such confinement was for the purpose—

(@) of extorting a confession or some information, etc. or

(b) of constraining the restoration of some property or valuabie security, clc.

2. Procedure.—As for section 260.

3. Charge.—I [ ] hereby charge you ]

That you, on or about......................c......... day of.........
wrongfully confined cne AB for the purpose of extorting from the said AB [or from one CD
in whom the said AB was interested] any confession [or any information which may lead to
the detection of an offence or misconduct or for the purpose of constraining the person
confined to restore or to cause the restoration of any property or valuable security or to
satisfy any claim or demand or to give information which may lead to the restoration of any
property or valuable security] and thereby committed an offence punishable under Section
261 of the Penal Code.

1 as follows :

Criminal Force and Assault
262. A person is said to use force to another if he causes motion,
change of motion or cessation of motion to that other or
if he causes any substance to come into contact with any
part of that other’s body or with anything which that other is wearing or
carrying or with anything so situated that such contact affects that other’s
sense of feeling where the person causing any effect above-mentioned,
causes it—

(a) by his own bodily power; or

{b) by disposing any substance in such a manner that the effect takes

Force defined.

/
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place without any further voluntary act on his part or on the part
of any other person; or
(¢) by means of any animal.

ILLUSTRATIONS

(a) A unfastens the moorings of a boat in which Z is sitting so that the boat drifts down

the river. A has caused motion to Z ; ) .
(b) A lashes the horse on which Z is riding so that the horse quickens his pace. A has

caused changed of motion to Z ; ) )
(¢) A seizes the rein of Z’s horse and stops the horse. A has caused cessation of motion
toZ;
(d) A pushesagainst Zin the street. A has caused his own body to comeinto contact with Z;
(e) A throws a stone at Z and hits him ;
(f) A rides past Z on a muddy road and splashes him ;
(g) A pulls up the veil of Z, a woman ; .
(h) A pours boiling water into the bath in which Z is bathing. A has caused the boiling
water to come into contact with the water in the bath, so as to affect Z’s sense of feeling.
In all the above cases, A has used force to Z.

COMMENT
Pakistan Penal Code section 350.
Sudan Penal Code section 293.
The term “force” contemplates the use of force to a person and not to a thing.

Criminal ~ force 263. Whoever intentionally uses force to any person
defined. without that person’s consent—
(a) while preparing to commit any offence; or
b) 1in the course of committing any offence; or _
Ec) intending by the use of such force to cause or knowing it to be
likely that by the use of such force he will cause injury, fear or
annoyance to the person to whom the force is used,
is said to use criminal force to that other.

COMMENT
Pakistan Penal Code section 350.
Sudan Penal Code section 294.
(1) The term “criminal force” includes what in English Law is called battery.
(2) The use of force must be intentional.
(3) See section 39 as to the meaning of “consent”.

264. Whoever makes any gesture or any preparation intending or
knowing it to be likely that such gesture or preparation
will cause any person present to apprehend that he who
makes that gesture or preparation is about to use criminal force to that
person, is said to commit an assault.

Explanation.—Mere words do not amount to an assault, but the words
which a person uses mey give to his gestures or preparations such a
meaning as may make those gestures or preparations amount to an assault,

Assault defined.

ILLUSTRATIONS

(a) A shakes his fist at Z, intending or knowing it to be likely that he may thereby cause Z
to believe that A is about to strike Z. A has committed an assault ;
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(b) A begins to untie the lead of a ferocious dog intending or knowing it to be likely that
he may thereby cause Z to believe that he is about to cause the dog to attack Z. A has com-
mitted an assault upon Z;

(c) A takes up a stick saying to Z “I will give you a beating”. Here, though the words
used by A could in no case amount to an assault and though the mere gesture unaccompa-
nied by any other circumstances might not amount to an assault, the gesture explained by the
words may amount to an assauit.

COMMENT
Pakistan Penal Code section 351.
Sudan Penal Code section 295.
In a case where there is no actual personal violence, the threat is an assault only if it is

shown that there exists the means of carrying the threat into effect. An idle threat is not an
assault; see the explanation to the section.

265. Whoever assaults or uses criminal force to any person otherwise
Punishment for  than on grave and sudden provocation given by that per-
assault or criminal :
force without pro- SOT shall be punished-—
vocation,

(a) with imprisonment for a term which may extend to one year or
with fine or with both; and

(b) if grievous hurt is caused to any person by such assault or criminal
force with imprisonment which may extend to three years or with
fine or with both.

266. Whoever assaults or uses criminal force to any person on grave

Punishment  for 21 _sudden provocation given by that person, shall be

assault or criminal ~ punished with imprisonment for a term which may extend

f;);ﬁc with proveea-  to three months or with fine which may extend to twenty
‘ pounds or with both.

COMMENT
Pakistan Penal Code section 352.
Sudan Penal Code sections 296 and 297,
See section 38 for “provocation” and also Comment to subsection (1) of section 222
for “grave and sudden provocation”.
PRACTICE
1. Prove :
(a) that the accused made a gesture or preparation to use criminal force.
(b) that the same was committed in the presence of the complainant.
(¢) that he intended or knew that it was likely that such assault, etc., would cause the
complainant to apprehend that criminal force would be used.
(d) that such assault, etc. caused the complainant to apprehend that criminal force would
be used.
(e) that the accused received no grave or sudden provocation from the complainant.
Note .—To substantiate a charge of assault on a particular person it is not enough to
prove that the words used or the preparation made by the accused were calculated to cause
that person to apprehend that criminal force would be used if he proceeded in a certain cour-
se of conduct ; there must be evidence to show that the accused was about to use criminal
force to the complainant then and there.
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or prove :

(e) that the accused used force to the complainant.

(b) that he did so intentionally.

(c) that he used such force without the complainant’s consent.

(<) that he did s0 in order to commit an offence or that he thereby intended to cause or
knew that he would thereby be likely to cause injury, fear or annoyance to the com-
plainant.

2. Procedure .—No warrant is required for the arrest of an accused person. The offence
is baifable and compoundable and may be tried by any court.

267. Whoever assaults or uses criminal force to any person being a
public servant in the execution of his duty as such public

Assault or crimi- : : X B X .
nal force to deter servant or with intent to prev ent or deter that person from

public servant from  discharging his duty as such public servant or in conse-
Gischarge  of his  guence of anything done or attempted to be done by such

. person in the Jawful discharge of his duty as such public
servant shall be punished with imprisonment for a term which may extend
to three years or with fnc or with hol,

] COMMENT
Pakistan Penal Code section 353. ‘
Sudan Penal Code section 298.

-The public servant must be acting in the execution of his duty as a public servant. He
must be lawfully discharging a duty imposed upon him by law.! In India, this section was
strictly interpreted and did not cover an act done in good faith under cover of his office by a
public servant.

PRACTICE

1. Prove :

{¢) that the person assauited etc. was 2 public servant.

(&) that the accused assaulted or nsed criminal force to the public servant.

(c) that when the accused assaulted, etc., him the public servant was acting in the execu-
tion of his duty as a public servant ; or that the assauit. ctc., was committed with the
intent to prevent or deter such public servant from discharging his duty as such ; or
that the assault was committed in consequence of something done or attempted to be
done by a public servant in the lawful discharge of his duty.

. 2. Procedure .—No warrant is required for the arrest of an accused person. The cffence
is bailable but not compoundable and may be tried by any court.

3. Charge.—I [ ] hereby charge you | ] as follows :
That you, on oraboutthe...........ocoovoon. day of oo At s
assaulted [or used criminal force to] AB, a public servant, to Wit............cccccriieinncin. ,in the

execution of his duty as such public servant [or with intent to prevent or deter the said AB
from discharging his duty as such public servant ; or in consequence of something done or
attempted to be done by the said AB in the lawful discharge of his duty], and thereby com-
mitted an offence punishable under section 267 of the Penal Code.

268. Whoever assaults or uses criminal force to any woman intending

Assault or crimi- 1O OUtrage or knowing it to be likely that he will thereby

nz_uhfo_rce to woman outrage her modesty, shall be punished with imprisonment

i n;gffe‘;‘ty.“’ i for a term which may extend to three years or with fine
or with both,

1. Sarkin Kinkiba v. Zaria Native Authority, 1962 N.N.L.R. 53.
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COMMENT
Pakistan Penal Code Section 354.
Sudan Penal Code Section 299.
(1) An indecent assault upon a woman is punishable under this section. The offence
under this section is less serious than the offence of rape under section 282,

(2) Woman means a female human being of any age (section 4).

PRACTICE
1. Prove :
{a) that the person assaulted, etc., was a female.
(b) that the accused assanlted or used criminal force to her.
(¢) that he intended thereby to outrage her modesty ; or that he knew it to be likely that
he would thereby outrage her modesty.

Nate.—A charge under this section is one very easily made and very difficult to rebut and
when such a charge is made it is necessary for a court to see that it supported by independent
evidence besides that of the woman herself or corroborated by her conduct and the surroun-
ding circumstances of the case.

2. Procedure.—As for section 267.

3. Charge.—I | ] hereby charge you [ ] as follows :

That you, on orabout the................................ day of ..o Al .
qssulted for used criminal force to] AB, a woman, intending to outrage or knowing it to b.e
likely that you would thereby outrage] the modesty of the said AB by such assault [or crimi-
nal force], and thereby committed an offence punishable under Section 268 of the Penal Code.

269. Whoever assaults or uses criminal force to any person in attempt-
Assault or crimi-  1ng to commit theft of any property which that person is
nai force in attempt  then wearing or carrying, shall be punished with imprison-
to commit theft of . el
property carried by Ment for a term which may extend to three years or with

a person. fine or with bOth,
COMMENT

Pakistan Penal Code section 356.

Sudan Penal Code section 300.

This section applies only to cases where there has been an attempt to commit theft and
not to cases in which the theft has actual been committed.

PRACTICE
1. Prove :
(@) the assault or use of criminal force by the accused. )
(b) that the person assaulted, etc., at the time was wearing or carrying the property in
uestion.
() qthat the accused committed the assault, etc., in attempting to commit the theft of the
property in question.
2. Procedure.—As for section 267.

3. Charge—I [ ] hereby charge you [ ]
as follows :

That you, on or about the...............ccecnne. AAY OF v at
...................................................... , [or used criminal force] to AB in attempting to commit
theft of certain property, to wit........................ ,which the said AB was then wearing {or carry-

ing) and thereby committed an offence punishable under Section 269 of the Penal Code,

I
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270. Whoever assaults or uses criminal force to any person in attempt-
Assault or crimi-  ing wrongfully to confine that person. shall be punished
nal forec in attempt  with imprisonment for a term which may extend to two

wrongfully to con- . .
finea person. years or with fine or with both,

. COMMENT
Pakistan Penal Code section 357.
Sudan Penal Code section 301.
PRACTICE
1. Prove :
(@) the assault or use of criminal force by the accused.
(h) that he did so in an attempt wrongfully to confine the person assulted, etc.

2. Procedure.—As for section 267.

3. Charge.— 1| ] hereby charge you | 1
as follows :
That you, op or about the ... ... . day of i At

assulted [or used criminal force to] AB in attempting wrongfully to confine the said AB, and
thereby committed an offence punishable under Section 270 of the Penal Code.

Kidnapping, Abduction and Forced Labour

271. Whoever takes or entices any person, under fourteen years of
age if a male or under sixteen years of age if a female, or
any person of unsound mind out of the keeping of the law-
) ful guardian of such person without the consent of such
guardian or conveys any such person beyond the limits of the Northern
Region without the consent of someone legally authorised to consent to
such removal, is said to kidnap such person,

Explanation.—The words “lawful guardian™ in this section include any
person lawfully entrusted with the care or custody of such person and autho-
rised to consent to the taking.

Kidnapping de-
fined.

COMMENT
Pakistan Penal Code section 361,
Sudan Penal Code section 302.

(1) Kidnapping is an offence irrespective of any intent with which it is committed.

(2) The offence may only be committed in respect of either a minor or a person of un-
sound mind. To kidnap a grown-up person is not an offence under this section.

(3) The consent of a minor is immaterial.

272. Whoever by force compels or by any deceitful means induces any
, ﬁAbc‘ljuction person to go from any place, is said to abduct that person.
efined,
COMMENT

Pakistan Penal Code section 362,

Sudan Penal Code section 303.

(1) This section requires two essentials :

(a) forceable compulsion or inducement by deceitful means;

) tﬁle object of such compulsion or inducement must be the going of a person from any

place,
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(2) Where no force or deceit is practised on the person abducted, a conviction caunot
stand under this sectjon.

“Abduction” differs from “kidnapping from guardianship”.

“Kidnapping from guardianship” is committed only in respect of a minor or person of
unsound mind; “abduction” in respect of any person. In “kidnapping” the person kid-
napped is removed out of lawful guardianship; in “abduction” this is not necessary. In
“kidnapping” a minor or a person of unsound mind is simply taken away or enticed to go:
in “abduction’ force, compulsion or deceitful means are used. In “kidnapping” consent of
the person enticed is immaterial. In “abduction” consent of the person moved condones the
offence.

273. Whoever kidnaps or abducts any person shall be punished with
punishment  for imprisonment for a term which may extend to ten years
kidnapping. and shall also be liable to fine.

COMMENT

Pakistan Penal Code scction 363.

Sundan Penal Code section 304.

PRACTICE
1. Prove (for kidnapping) :
(@) that the person in question was at the time of the offence a minor under fourteen
years of age (if a male) or under sixteen years of age (if a female); or that such person
was of unsound mind.
(h) that the minor or person of unsound mind was, at the time, lawfully entrusted to the
keeping of a gnardian. )
(¢) that the accused took or enticed the minor or person of unsound mind out of the kee-
ping of the guardian.
that he so took or enticed, etc., without the consent of the guardian.
and prove (for abduction) :

(i) that the accused used force on a person; and

(ii) that such person was thereby compelled to go from a place; or

(iii) that the accused induced a person to go from a place; and

(iv) that he did so by deceitful means.

2. Procedure.—No warrant is required for the asrest of an accused person. The offence

is bailable and not compoundable, and may be tried by a magistrate of the first grade or by
a native court of grade A Limited or above.

3. Charge.—1 | ] hereby charge you [ ] as
follows :
That you, on or about the........................ day of ..o A SO

kidnapped AB [a minor under ears of age or a person of unsound mind}] from
the lawful guardianship of CD and thereby committed an offence punishable under Section
273 of the Penal Code.

274. Whoever kidnaps or abducts any person in order that such person
- . may be killed or may be so disposed of as to be put in dan-
idnapping  or . . . . . B
abducting in order gET Of being killed, shall be punished with imprisonment for
fo commit culpable 3 term which may extend to fourteen years and shall be also
b liable to fine,
COMMENT
Pakistan Penal Code section 364.
Sudan Penal Code section 305.
This section is wider than the Pakistan and Sudan equivalents in that the kidnapping or
abduction must be in order to commit a culpable homicide (cf. the Sudan and Pakistan Penal
Codes where an intent to commit murder is required).
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PRACTICE

1. Prove:

(a) the kidnapping by the accused.

(b) that the accused so kidnapped the person in question in order :

() that such person might be killed ; or
(ii) that such person might be so disposed of as to be put in danger of being killed.
or prove in a case of abduction :

(@) that the accused compelled the person to go from the place in question.

(&) that he so compelled that person by means of force ; or that he induced the person to

do so by deceitful means.

(c) that he so abducted the person in question in order that :

() the person might be killed ; or
(if) such person might be so disposcd of as to be put in danger or being killed.

2. Procedure.—No warrant is required for the arrest of an accused person. The offence
is not bailable and not compoundable and may be tried in the High Court or by a native
court or grade A Limited or above.

3. Charge.—I [ ] hereby charge you [ ] as follows:

That you, on or about the.................. ... day of . . Ati
kidnapped [or abducted] AB in order that the said AB might be be killed [or might be so
disposed of as to be put in danger of being killed] and thcreby committed an offence punish-
able under Section 274 of the Penal Code.

275. Whoever, by any means whatsoever, induces any girl under rhe
procuration o 28€0f eighteen years to go from any place or to do any act
minorgir. . With intent that such girl may be, or knowing that it js
likely thatshe will be, forced or seduced toillicit intercourse

with another person shall be punished with imprisonment which may ex-

tend to ten years and shall also be liable to fine.
COMMENT

Pakistan Penal Code section 366A.

L. This section and section 276 arc taken from the Pakistan Penal Codc * in India. these
sections were added to the Penal Code to give effect to certain articles of an Intcrnational
Convention for the Suppression of Traffic in Women and Children signed in Paris in 1910.

2. Inthe case of Ellison Ibo v. Zaria N.A.! the High Court held that a conviction under this
section was wrong wherc a girlwas procured for the purpose of sexual intercourse with the

procurer.
PRACTICE

1. Prove :

(a) that the accused enticed a girl.

(b) that the girl was under 18 years of age.

(c) that the girl was enticed to go from a place or to do an act.

(d) that the accused did as above with intent that the girl might be, or knowing it is likely

that she would be forced or seduced to illicit intercourse with another person,

2. ProceQure.—No warrant is required for the arrest of an accused. The offence is not
normally bailable and not compoundable and may be tried by a Chief Magistrate or by a
native court of grade A Limited or above.

3. Charge.— 1| ] hereby charge you [ 1 as follows:

_ That you, on or about the................. dayof..... At induced AB......... a
girl of under eighteen years of age to go from (specify the name of the
place) [orto dothefollowingact, to wit............. ] with intent that the said AB may be [or
&?S;ng that (n is lxlj;ely that the ssicil AB may be] forced [or seduced] to illicit intercoursc

................ name the person) and the 1 i ecti
75 ofihe poname fh ) ) reby committed an offence punishable under Section

L. Ellison Ibo V Zaria N.A. (1962 N.N.C.N. 30)
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276. Whoever imports into the Northern Region from any country

outside Nigeria any girl under the age of twenty-one years

Importation  of  with intent that she may be, or knowing it to be likely that

girl from foresn  she will be, forced or seduced to illicit intercourse with

’ another person shall be punished with imprisonment
which may extend to ten years and shall also be liable to fine.

COMMENT
Pakistan Penal Code section 366B.
PRACTICE

1. Prove :
(@) that the accused imported a girl into the Northern Region. ‘ )
(b) that the girl was imported from any country outside the Federation of Nigeria.

(e) that the girl was under the age of 21 years. . o
(d) that the accused imported the girl with intent that she might be or knowing it to be
likely that she would be forced or seduced to illicit intercourse with some person.

2. Procedure.—As for section 275.

3. Charge.—1 [ ] hereby charge you [ 1 as follows :

That you, on or about the....... day of............ Al ,imported into the
Northern Region from............... (specify the name of the country) a country outside the
Federation of Nigeria, AB, a girl under the age of twenty-one years, with intent that she
might be [or knowing it to be likely that she wili be] forced [orseduced] to illicit intercourse
with another person, to wit................... and thereby committed an offence punishable under

Section 276 of the Penal Code.

277. Whoever knowing that any person has been kidnapped or has
Concealing _or been abducted wrongfully conceals or confines such per-
keeping in confine-  gon shall be punished in the same manner as if he had kid-
ment kidnapped or
napped or abducted such person.

abducted person.
COMMENT
Pakistan Penal Code section 368.
Sudan Penal Code section 309.
This section punishes the subsequent abstment of kidnapping or abduction.
PRACTICE

1. Prove :
(a) that the person in question has been kidnapped or abducted.

(b) that the accused knew of the kidrapping or abduction.
(c) that he having such knowledge wrongfully concealed or kept the person

kidnapped or abducted in confinement.
Note.—Prove also the intention or knowledge with which the accused concealed or kept

the person in confinement or prove the purpose for which he did so.
2. Procedure.—No warrant is required for the arrest of an accused person. The offence
is not normally bailable and not compoundable and may be tried by a court of such grade as

that by which the kidnapping or abduction could be tried.

278. Whoever buys, sells, hires, lets to hire or otherwise obtains
possession or disposes of any person under the age of

Buying or selling  ejghteeen years with intent that such person shall be em-
pnor for immomal - ployed or used for the purpose of prostitution or for any
unlawful or immoral purposes or knowing it to be likely

that such minor will be employed or used for any such purpose, shall be
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punished with imprisonment for a term which may extend to ten years
and shall also be liable to fine.
COMMENT

Pakistun Penal Code sections 372 and 373.

Sudan Penal Code section 310,

(1) The section applies equally to either males or females.

(2) The section applies to either married or unmarried girls. ’

(3) Itis necessary to prove that the accused intended that the person shall be employed
for an immoral purpose. The mere possibility that a person may be so used is not sufficient.

d(d% The section as drafted punishes all parties to such a transaction, e.g., both the buyer

and the seller.

PRACTICE
1. Prove:

(a) that the person in question was under eighteen years of age at the time of the offence.

(b) that the accused bought, sold, let to hire or otherwise disposed of the person.

(c) that he did so with the intent that the person should be employed or used at any age
for the purpose of prostitution or for illicit intercourse with any person or for any
unlawful or immoral purpose or with knowledge that it was likely that the pcrson
would be so employed or used.

2. Procedure.— As for section 275.

3. Charge.—I1 | ] hereby charge you [ ] as follows :

sold [or to hire, or disposed of] a person under the age of eighteen years, to wit.... R
with intent that such person should at any age be employed or used for the purpose of pros-
titution [or for illicit intercourse with a person, to Wit....................... , or for any unlawful and
immoral purpose, viz. (state the purpose) or knowing it to be likely that such minor would
be employed or used for any such purpose], and thereby committed an offence punishable
under Section 372 of the Penal Code.

279. Whoever imports, exports, removss, buys, sells, disposes, traffics
Busing or dis. O deals in any person as a slave or accepts, receives or
posing oFslave, detains against his will any person as a slave, shall be
punished with imprisonment for a term which may extend

to fourteen years and shall also be liable to fine.

COMMENT
Pakistan Penal Code sections 370 and 371.
This section punishes trafficking in slaves and also the detention of a person as a slave
against his will.

PRACTICE
1. Prove:
(a) that the accused imported, etc., the person in question as a slave or that the accused

accepted, received or detained the person in question as a slave.
(b) that he did so against the will of that person.
2. Procedure.—No warrant is required for the arrest of an accused person, The offence

is not normally bailable and not compoundable and may be tried by the High Court or by a
native court of grade A Limited or above,

3. Charge—I | 1 hereby charge you [ ]
as follows :
_ That you, on or aboutthe............... day of oo At
imported [or exported or removed, etc.] a person, to Wit.................. ,asaslave, [or accepted
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received, or detained against his will a person, to 337 O , asaslave] and thereby
committed an offence punishable under Section 279 of the Penal Code.

[ inst the

280. Whoever unlawfully compels any person to la_boqr agains
will of that person, shall be punished with imprisonment
Unlawfal _com-  for a term which may extend to one year or with fine or

pulsory labour. L
with both.

COMMENT
Pakistan Penal Code section 374.
Sudan Penal Code section 311, . b s o com
i i ishes the exacting of unlawful compulsory labour. Ior the 1aw on -
pul;l:)ll-%fs IS:;):SSF sI?;ngll;apter VI of tlfe Labour Code (Cap. 90). Section 11T of the Labour
Code provides for a maximum penalty Qf a fine of £500 or imprisonment for two years or
both for an offence similar to that prescribed in this section.

PRACTICE

1. Prove: ‘
(@) that the accused cqmpelled the person in question to labour.

(b) that such compulsion was unlawful.

(¢) that the accused did so against the will of that person. The of

2. Procedure.—No warrant is required for the arrest of an accused person. The offence

is bailable and compoundable and may be tried by any court.

3. Charge—l [ ] hereby charge you [ ] as
follows :
That you, on or aboutthe.......o day of v | ST ,

unlawfully compelled AB to labour against his will, and thereby committed an offence
punishable under Section 280 of the Penal Code.

281. Whoever, in order to gratify the passions of another person,

. procures, entices or leads away, even with her consent,

Traffic in women. 1y woman or girl for immoral purpose shall be punished
with imprisonment which may extend to seven years and shall also be liable

to fine.

COMMENT
Sudan Penal Code section 315A. ) o
(lu) a%his section is an extension of section 275 and punishes pimping. The woman may

be of any age. Her consent is immaterial. ) )
(22) ’},‘heg specific intent of the accused must be proved. Mere knowledge is not sufficient.

PRACTICE

1. Prove : )
(@) that the accused procured, enticed or led away a woman.
(b) that he did so in order to gratify the passions of another person.
(¢) that the woman was procured, etc, for immoral purposes.

2. Procedure.—As for section 278.

3, Charge—1 [ ] hereby charge you | ] as
follows :
That you, on or about the ... day Of oo Al s

i i i XY for
in order to gratify the passions of AB procured [or enticed or led away] a woman
;?mg:ro:z;l pu%pose}s’ andpthercby committed an offence under Section 281 of the Penal Code.

PR N
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Rape and Unnatural and Indecent Offences against the Person

282. (1) A man is said to commit rape who, save in the case referred
to in subsection (2), has sexual intercourse with a woman
in any of the following circumstances—

(@) against her will;

(b) without her consent:

(¢) with her consent, when her consent has been obtained by putting

her in fear of death or of hurt.

(d) with her consent, when the man knows that he is not her husband
and that her consent is given because she believes that he is another
man to whom she is or believes herself to b lawfully married.

(e) with or without her consent, when she is under fourteen years of
age or of unsound mind.

(2) Sexual intercourse by a man with his own wife is not rape, if she has

attained to puberty.

Lxplanarion.—Mere penetration is sufficient to constitute the sexual

intercourse necessary to the offence of rape.

Rape defined.

283. Whoever commits rape, shall be punished with imprisonment
Punishment for 10T life or for any less term and shall also be liable to fine.

rape.
COMMENT

Pakistan Penal Code sections 375 and 376.
Sudan Penal Code sections 316 and 317.

(1) In the definition of rape, the first paragraph operates where the woman is in posses-
sion of her senses and therefore capable of consenting; the second, where she is insensible or
$0 imbecile that she is incapabie of consenting; the third and fourth where there is consent
but it is not such consent as to excuse the offender because in the one case it is extorted and

young that consent is immaterial,

(2) In India, the presumption of English law against the possibility of the offence of rape
being committed by a boy under the age of fourteen years has no application.

(3) See section 39 for invalid consents.

(4) Evidence of penetration is necessary to prove rape. Where a doctor reported a small
rupture and did not specify what part of the girl’s body was ruptured, the High Court re-
fused to accept the statement as sufficient evidence of penetration of the vagina, |

PRACTICE

1. Prove :

(@) that the accused had sexual intercourse with the woman in question,

(d) that the act was done in circumstances falling under any one of the five paragraphs
in section 282 ).

{¢) that the woman was not the wife of the accused; or if she was his wife that she had
not attained puberty.

(d) that there was penetration,

2. Note.——It is a well-established practice in England and in Tndia that in cases of rape,
the evidence of the complainant should be corroborated; no law says that corroboration is
necessary but a court should always bear in mind the advisibility of not convicting without
corroboration of the evidence of the woman raped.

1. 1962N.N.C.N. 30. Ellison Ibo v. Zaria Native Authority.
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i i t of an accused. The offence is not
. Procedure.—No warrant is required for the arrest of ar ¢ ! t
nor?naﬁy bailable and is not compoundable and may be tried in the High Court or a nativ

court of grade A Limited or above.

4, Charge.—I [ ] hereby charge you [ ]
o omorabout the. . davof e ,
o ?hatyou, on or about the............................ day of ..o ,at..

committed rape on AB and thereby committed an offerce punishable under Section 283 of
the Penal Code. ‘
284. Whoever has carnal intercourse against the order of nqtllllrg w1t}}
any man, woman or animal shall be pumshed wit 1mpr1d
Unnatral offen-  gonment for a term which may extend to fourteen years an
“ shall also be liable to fine. .
Explanation.—Mere penetration is sufficient to constitute the carnal
intercourse necessary to offence described in this section.

COMMENT

Pakistan Pena! Code sectior311377.
de section .

Sudan Penal Code s PRACTICE

zz;)PtII;):: t:he accused had carnal intercourse with a man, woman or animal.

{by that such intercourse was against the order of nature.

(c) that the accused did the act voluntarily.

was penetration. )
ggt(:k—litlttiks‘eligsafe topconvict on the uncorroborated testimony of the person on whom

i i n that testimony is entitled to
is said to have been committed unless for any reaso 3
thcgaﬁierl\gglflt‘ A charge of an attempt to commit sodomy is very easily broughtv?él((:jinveli-i
dli)ﬂicult to refute and the evidence in support of such a charge has to be very con g

order to convict the accused.

.—As for section 283,
g. gﬂieg?fl [As ° ] hereby charge you [ 1
11 : ...................
* f%hg:v ;ou, on or about the.................. day of ..o, yato....

i i ith a certain man [or woman], to wit.......,

intercourse against the order of nature wi } :
I[?rd \:/?t??aln animal, to wit (specify the kind of animal)], and thereby committed an offence
punishable under section 284 of the Penal Code.

its an act of gross indecency upon the person of
285 Whoevzng%rlrgnwithom his consent or by the use of force or t}lreat?
acts of gross in- - compels a person to join with him in the commission o
decency. such act, shall be puni}slhcleld \{Vlthbu?p%igr:(r)ngﬁg for a term
i ay extend to seven years and shall also be lia o
Whllgll}oglid)éd that a consentygiven by a person below the age of smt;:eré
years to such an act when done by his teacher, guardian o% any pere?1 !
entrusted with his care or education shall not be deemed to be a cons

within the meaning of this section.

COMMENT

dan Penal Code section 319. ) L .
(Sll)1 This section is an extension of section 268 which is limited to assault on women

(2) Proof of consent on the part of the person the subject of the grossly indecent act is a
defence.

i
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(3) Note that the proviso to the section widens the definition of invalid consents con-
tained in section 39. The minimum age of sixteen years is introduced to protect a person
from indecent acts by schoolmasters, guardians or any person responsible for the care and
education of the person the subject of the act.

(4) An act of gross indecency punishable under this section must be distinguished {rom
an unnatural offence punished under section 284. Consent is only material in a case under
section 284 in order to show the guilt of both parties.

(5) What is ar act of gross indecency is a question of fact to be decided by the court.

PRACTICE

1. Prove:
(@) that the accused committed an act of gross indecency upon the person of another;
and

(b) that that other person did not consent to the act; or

(¢) that he compelled that person by the use of force or threats to join him in the com-
mission of the grossly indecent act.

2. Note—If u defence of consent is raised the court mus. consider the proviso to the
section.

3. Procedure.—No warrant is required for the arrest of an accused person. The offence
is not normally bailable and not compoundable and may be tried by a Chief Magistrate or
by a native court of grade A Limited or above.

4, Charge.—TI [ ] hereby charge you [ |
as follows :
That you, on oraboutthe............c...... day of .ot 3 Bl s

committed an act of gross indecency upon the person of AB without the consent of the said
AB [or by the use of force or threats compelled the said AB to join with you in the commis-
sion of the act of gross indecency] and thereby committed an offence punishable under

Section 285 of the Penal Code.

CHAPTER XIX

OFFENCES AGAINST PROPERTY
Theft

286. (1) Whoever intending to take dishonestly any movable property
out of the possession of any person without that person’s

Theft defined. X % peis
elt define consent, moves that property in order to take itis said to

commit theft.

(2) Whoever dishonestly abstracts, diverts, consumes or uses any
electricity or electric current is said to commit theft.

Explanation.—1. A thingso long as it is attached to the earth, not being
movable property, is not the subject of theft; but it becomes capable of
being the subject of theft as soon as it is severed from the earth.

Explanation.—2. A moving effected! by the same act which effects the

severance may be theft.

Explanation.—3. A person is said to cause a thing to move by removing
an obstacle which prevented it from moving or by separating it from any
cther thing as well as by actually moving it.

Explanation—4. A person who by any means causes an animal to
move, is said to move that animal and to move everything which in conse-
quence of the motion so caused is moved by that animal.

Explanation—5. The consent mentioned in the definition may be
express or implied and may be given either by the person in possession or by
any person having for that purpose authority either express or implied.

ILLUSTRATIONS

(@) A cuts down a tree on Z’s ground with the intention of dishonestly taking the tree out
of Z’s possession without Z’s consent. Here as soon as A has severed the treein order to take
it, he has committed theft.

(6) A puts a bait for dogs in his pocket and thus induces Z’s dogs to follow him, Here, if
A’s intention is dishonestly to take the dog out of Z’s possession without Z’s consent, A has
committed theft as soon as Z’s dog has begun to follow A.

() Ameets acamel carrying a box of treasure. He drives the camel in a certain direction
in order that he may dishonestly take the treasure. Assoon as the camel begins to move, A
has committed theft of the treasure.

(d) Z going on a journey entrusts jewellery to A till Z shall return. A carries the jewellery
to the market and sells it. Here the jewellery was not in Z’s possession. It could not therefore
be taken out of Z's possession and A has not committed theft, though he may have commit-
ted criminal breach of trust.

_ . (e) Afinds a ring belonging to Z on a table in the house which Z occupies. Here the ring
is in Z’s possession and if A dishonestly removes it A commits theft.
| A finds a ring lying on the road not in the possession of any person. A by taking it
commits no theft, though he may commit criminal misappropriation of property.
. (&) A sees aring belonging to Zlying on a table in Z’s house. Not venturing to misappro-
priate the ring immediately for fear of search and detection A hides the ringin a place where

1, The word “effected” substituted for “affected” by scction 5 of the Penal Code (Al
PN e y sccti ¢ Penal Code (Amendment) Law, 1960,
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it is highly improbable that it will ever be found by Z, with the intention of taking the ring
from the hiding place and selling it when the loss is forgotten. Here A at the time of first mo-
ving the ring commits theft.

(k) A delivers a jewel to Z a jeweller to be re-set. Z carries it to his shop. A, not owing to
the jeweller any debt for which the jeweller might lawfully detain the jewel as a security, enters
the shop openly, takes his jewel by force out of Z’s hand and carries it away. Here A, though
he may have committed criminal trespass and assault, has not committed theft inasmuch as
what he did was not done dishonestly.

(i) If A owes money to Z for re-setting the jewel and if Z retains the jewel lawfully as a
security for the debt and A takes the jewel out of Z’s possession, with the intention of depriv-
ing Z of the property as a security for his debt, he commits theft inasmuch as he takes it dis-
honestly.

(j) A takes an article belonging to Z out of Z’s possession without Z’s consent with the
intention of keeping it until he obtains money from Z as a reward for its restoration. Here A
takes dishonestly ; A has therefore commitied thefl.

(k) A, being on friendly terms with Z goes into Z’s house in Z’s absence and takes away
a cooking pot without Z’s express consent with the intention of returning it after use. Here,
it is probable that A may have conceived that he had Z’s implied consent to use Z’s cooking
pot. If this was A’s impression, A has not committed theft.

(/) A asks charity from Z’s wife. She gives A money, food and clothes, which A knows to
belong to Z her husband. Here it is probable that A may conceive that Z’s wife is authorised
to give away alms. If this was A’s impression, A has not committed theft.

(m) A is the paramour of Z’s wife. She gives A valuable property, which A knows to be-
long to her husband Z and to be such property as she has not authority from Z to give. If A
takes the property dishonestly, he commits theft.

(7) A in good faith, believing property belonging to Z to be A’s own property, takes that
property out of Z’s possessicn. Here, as A does not take dishonestly, he does not commit theft.

287. Whoever commits theft shall be punished with imprisonment for
Punishment for @ term which may extend to five years or with fine or with
theft, both.
COMMENT

Pakistan Penal Code sections 378 and 379.

Sudan Penal Code section 320 and 321.

(1) Intention is the gist of the oifence.

(2) Itis not necessary that the taking should be permanent or with an intention to appro-
priate the thing taken.

(3 It is immaterial whether the intention of the theft was or was not to profit from the
crime.

(4) If a person takes another man’s property believing through a mistake of fact and in
ignorance of the law that he has a right to take it, he is not guilty of theft because there was
no dishonest intention.

(5) A person can be convicted of stealing his own property if he takes it dishonestly
from another, See Illustration 1.

(6) See definition of movable property under section 12.

(7) No definition is given in the Code of the word “possession’” but see section 20 which
deals with property in the possession of a person’s wife, clerk or servant.

(8) Proof that the goods stolen belong to some person is an essential ingredient of the
offence of theft and it is up to the prosecution to adduce this evidence. In the case of Audu
Pankshin v. Jos N.A. (1962 N.N.C.N. 33) the lower court wrongly accepted as evidence that
property alleged to be stolen was the property of a Native Authority because the accused did
not deny a statement that this was so.

PRACTICE

1. Prove :

(a) that the property in question is movable property.

(b) that the property was in the possession of a person.
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(¢) that the accused moved the property whilst in the possession of that person.

(d) that he did so without the consent of that person.

(e) that he did so in order to take the property out of the possession of that person ;

(f) that he did so with intent to cause wrongful gain to himself or wrongful loss to that

person. :

2. Procedure.—No warrant is required for the arrest of an accused person. The offence
is not normally bailable and not compoundable and may be tried by any court.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or about the.............. dayof....coooeviiiii. sati , committed the
theft of (specify the thing) by taking it out of the possession of AB, and thereby committed an
offence punishable under Section 286 cf the Penal Code.

4. Note.—The person accused of theft may be convicted of criminal misappropriation
(section 309) criminal breach of trust (section 312) or cheating (section 322) and vice versa.
See section 217 of the Criminal Procedure Code.

288. Whoever commits theft in or from any building, tent or vessel,

i ~ which building, tent or vessel is used as a human dwelling
hozsg;‘;“ dwelling o1 ysed for the custody of property, or in or from any
railway carriage, lorry, omnibus or aircraft used for the

conveyance of passengers or goods, shall be punished with imprisonment
for a term which may extend to seven years or with fine or with both.

COMMENT

Pakistan Penal Code section 380.

Sudan Penal Code section 322.

The object of this section is to give greater security to property deposited in a house than
to property on the person of the party whom it is stolen, Theft from a person in a dwelling
house is simple theft under section 287.

PRACTICE

1. Prove :

(@) Points (a) to (f) as for section 287 and further—

(b) that such property was at the time of the theft in a building, tent or vessel.

(c) that the building, tent, or vessel was then being used as a dwelling place or for the

custody of property.
or (d) above and further that the property was at the time of the theftin a railway carriage,
lorry, omnibus or aircraft used for the conveyance of passengers or good.

2. Procedure.—as for section 287,

3. Charge.—I | ] hereby charge you [ 1 as follows :
That you, on or about the.............. day of ... st , committed in a
building [or tent, or vessel] used as a human dwelling [or for the custody of property] the

theft of (specify the thing), belonging to AB and thereby committed an offence punishable
under Section 288 of the Penal Code.
4. Note.—Amend charge suitably for theft from railway carriage, lorry, etc.

289. Whoever, beinga clerk orservant or beingemployedin the capacity
of a clerk or servant, commits theft in respect of any
Theft by clerk or . f .
servant of property PTOPerty in the possession of his master or employer,
fn ossession of shall be punished with imprisonment for a term which
: may extend to seven years or with fine or with both.
. COMMENT
Pakistan Penal Code section 381,
Sudan Penal Code section 323.
_ (1) This section provides for a severe punishment when a clerk or a servant has com-
mitted theft because such a person has greater opportunities of committing this offence ow-
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ing to the confidence reposed in him by his master. Note that when the possession is with the
master this section applies ; when it is with the servant section 314 applies.

(2) “A clerk or servant is a person bound by a contract of service express or implied to
obey the orders and submit to the control of his master in the transaction of the business
whick it is his duty as a clerk or servant to transact.” (Stephen’s Digest of Criminal Law
Article 335).

PRACTICE

1. Prove:

(a) Points (a) to (f) as for section 287 and further—

(b) that the accused was at the time a clerk or servant and was employed in that capacity

by the person in whose possession the stolen property was.

2. Procedure.—As for section 287.

3. Charge.—I | ] hereby charge you [ ] as follows :

That you, on or about the............ day of oo ate s, , being a servant
[or clerk or employed in the capacity of a clerk or servant] of AB, committed theft by stealing
property, to Wit........c.cc.c.... , in the possession of the said AB, and thereby committed an
offence punishable under Section 289 of the Penal Code.

290. Whoever commits theft having made preparation for causing

Theft death or hurt or restraint or fear of death or of hurt or of
after pre- . . .

paring to causc Testraint to any person in order to commit such theft or

death, hurt or res-in order to effect his escape after the committing of such

commit theft. theft or in order to retain property taken by such theft,

shall be punished with imprisonment for a term which may

extend to fourteen years and shall also be liable to fine.

ILLUSTRATIONS

(@) A commits theft on property in Z’s possession; while committing this theft he has a
loaded pistol under his garment Laving provided this pistol for the purpose of hurting Z in
case Z should resist. A hascommitted an offence under this section.

(b) A picks Z’s pocket, having posted several of his companions near him, in order that
they may restrain Z, if Z should perceive what is passing and should resist or should attempt
to arrest A. A has committed an offence under this section.

COMMENT

Pakistan Penal Code section 382,

Sudan Penal Code section 324,

1. Mere possession by a thief of a knife, etc., would not of itself justify invoking this
section . There must be some evidence that the accused made preparation for causing one or
more of the results mentioned.

2. If hurt is actually caused when a theft is committed, the offence is punishable under
section 298 as robbery. In robbery there is always injury: in this section the requirement is
that preparation is made to cause injury.

PRACTICE

1. Prove.—Points (a) to (f) as in section 286; and further—(g) that the accused, when
committing the theft, made preparation to cause death, hurt, or restraint, or fear of death,
hurt or restraint.

() that he did as above in order (i) to commit the theft; or (ji) to effect his escape after
committing the theft; or (iif) to retain property taken by the theft.

2. Procedure.—No warrant is required for the arrest of an accused. The offence is not
normally bailable and not compoundable and may be tried by a Chief Magistrate or a na-
tive court of grade A Limited or above.
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3. Charge.—I [ ] hereby charge you [ ] as follows :
That you, on or about the....... day of ..o at...... s
committed the theft of............................... , the property of AB, after having made prepa-

ration for causing death [or hurt or restraint] by (Specify the mode of preparation made) in
order to commit the said theft and that you thereby committed an offence punishable under
Scction 290 of the Penal Code.

Extortion

291. Whoever intentionally puts any person in fear of any injury to

‘ that person or to any other and thereby dishonestly

dor ortior induces the person so put in fear to deliver to any person
any property or document of title or anything signed or

sealed which may be converted into a valuable security, commits extortion.

ILLUSTRATIONS

(a) A threatens to publish a defamatory libel concerning Z, unless Z gives him money.
He thus induces Z to give him money. A has committed extortion. o

(b) A threatens Z that he will keep Z’s child in wrongful confinement unless Z will sign
and deliver to A a promissory note binding Z to pay certain monies to A. Z signs and de-
livers the note. A has committed extortion.

(c) A threatens to send men to pull up Z’s crops unless Z will sign and deliver to B a
bond binding Z under a penalty to deliver certain produce to B and thereby induces Z to
sign and deliver the bond. A has committed extortion.

(d) A by putting Z in fear of grievous hurt dishonestly induces Z to sign or affix his seal
to a blank paper and deliver it to A. Z signs and delivers the paper to A. Here, as the paper
so signed may be converted into a valuable security, A has committed extortion.

(e) A, not pretending to be a judicial officer, usurps the. functions of a court by un-
lawfully using his position in the community to force Z to pay a fine to him under threat of
injury. A has committed extortion.

292. Whoever commits extortion shall be punished with imprisonment
Punishment  for fOr a term which may extend to five years or with fine or
extortion. with both.

COMMENT

Pakistan Penal Code sections 383 and 384.

Sudan Penal Code sections 325 and 326.

(1) The essential difference between theft and extortion is that in extortion property is
obtained with the consent of the person suffering the loss; albeit that the consent'was forced.

(2) Immovable property may be the subject of extortion,

(3) See section 31 for a definition of the word “injury”. The effect of injury required in
this section must be to a person and not merely to property.

PRACTICE

1. Prove :

(a) that the accused put the complainant in fear of some injury.

(b) that the injury was either to the complainant or to some other perscn.

(c) that the accused acted intentionally.

(d) that the accused thereby induced the person to deliver to some person some pro-
perty or valuable security or something signed or sealed which was convertible into
a valuable security.

(e) that the accused acted dishonestly.

2. Procedure.~—A warrant is required for the arrest of an accused. The offence is not

normally bailable and not compoundable and may be tried by any court.
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3. Charge—I[ ] hereby charge you [ ] as follows g
That you, on or aboutthe ... day of ..o s At , committed

extortion by putting AB in fear of a certain injury, to wit...... ..., and thereby dishonestly

induced the said AB to deliver to youa certain property, to wit............... , and that you thereby

committed an offence punishablc under Section 292 of the Penal Code.

293, Whoever in order to commit extortion puts any person in fear

. _ or attempts to put any person in fear of any injury to that
rear opS DEvoR i person or to any other, shall be punished with imprison-
order to commit ex- ment for a term which may extend to two years or with

tortion. fine or with both.

COMMENT
Pakistan Penal Code section 385.
Sudan Penal Code section 327.
In this section the offence of extortion as defined in section 291 is incomplete because
there has been no delivery of property.
PRACTICE
1. Prove :
(a) that the accused put the complainant in fear or attempted to put him in fear.
(b) that the fear was regarding some injury.
(¢) that the accused did so intending to commit extortion.
2. Procedure.— As for section 292.

294. Whoever commits extortion by putting any person in fear of
_Extortion byput- death or of grievous hurt to that person or to any other,
fog a porsol X shall be punished with imprisonment for a term which may
grievous hurt. extend to fourteen years and shall also be liable to fine.

COMMENT

Pakistan Pernal Code section 386.
Sudan Penal Code section 328.
PRACTICE

1. Prove :

The same points as those required for section 292 but prove in point (@) that the fear

was of death or grievous hurt.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not
normally bajlable and not compoundable and may be tried in the High Court or by a native
court of grade A Limited or above.

295. Whoever commits extortion by putting any person in fear of
Extortion by threat 21 accusation against that person or any other of having
of ancneation of an committed or attempted to commit any offence punishable
offence punishable with death or with imprisonment for a term which may
with death. extend to ten years or of having attempted to induce any
other person to commit such offence, shall be punished with imprison-

ment for a term which may extend to fourteen years and shall also be

liable to fine.
COMMENT
Pakistan Penal Code section 388,
Sudan Penal Code section 331.
It is immaterial whether the person against whom the accusation is threatened is innocent
or guilty if the accused intended to extort property.
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PRACTICE

1. Prove :
The same points as those required for section 292 showing that the fear was occa-
sioned by a threat of an accusation of having committed or having attempted to
commit or having induced someone else to commit an offence punishable with death
or with imprisonment for a term which may extend to ten years.

2. Procedure.—As for sention 294.

3. Charge.—I [ ] hereby charge you [ }as
follows :

That you, on or about the.......... day of .o y Ao committed
extortion by putting AB in fear of an accusation against him [or, against............... ] of

having committed [or attempted to commit] an offence punishable with death [or with im-
prisonment for a term which may extend to ten years] to wit, the offence of (specify the name
of the offence), and thereby dishonestly induced the said AB to deliver to you (mention
the thing or property) ; and that you thereby committed an offence punishable under Section
295 of the Penal Code.

Robbery and Brigandage
Robbery defined 296. (1) Inall robbery there is either theft or extortion.

(2) Theft is robbery if, in order to commit the theft or in committing
the theft or in carrying away or attempting to carry away property obtained
by the theft, the offender for that end voluntarily causes or attempts to
cause to any person death or hurt or wrongful restraint or fear of instant
death or of instant hurt or of instant wrongful restraint.

(3) Extortion is robbery, if the offender at the time of committing
the extortion is in the presence of the person put in fear and commits the
extortion by putting that person in fear of instant death, of instant hurt
or of instant wrongful restraint to that person or to some other person
and by so putting in fear induces the person so put in fear then and there
to deliver up the thing extorted.

Explanation.—The offender is said to be present if he is sufficiently
near to put the other person in fear of instant death, of instant hurt or of
instant wrongful restraint.

ILLUSTRATIONS

(@) A holds Z down and takes Z’s money and jewels from Z’s clothes without Z’s consent.
Here A has committed theft and in order to commit that theft has voluntarily caused wrong-
ful restraint to Z. A has therefore committed robbery.

(&) A meets Z on the road, shows a pistol and demands Z’s purse. Z in consequence
surrenders his purse. Here A has extorted the purse from Z by putting him in fear of instant
hurt and being at the time of committing the extortion in his presence. A has therefore com-

" mitted robbery.

{c) A meets Z and Z’s child on the river bank. A takes the child and threatens to fling it
into the river, unless Z delivers his purse. Z in consequence delivers his purse. Here A has
extorted the purse from Z by causing Z to be in fear of instant hurt to the child who is there
present. A has therefore committed robbery on Z.

(d) A obtains property from Z by saying—*‘Your child is in the hands of my gang and
will be put to death unless you send us fifty pounds.” This is extortion and punishable as
such ; but it is not robbery, unless Z is put in fear of the instant death of his child.
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COMMENT

Pakistan Penal Code section 390.

Sudan Penal Code section 332,

(1) Robbery is a speciai and aggravated form of theft or extortion. The distinguishing
element of robbery is the presence of either an act of violence or an imminent fear of violence
in the committing of the theft or extortion.

(2) For definitions of “hurt™ and “wrongful restraint” sec sections 240 and 256;

297. When five or more persons conjointly commit or attempt to
. commiit a robbery or where the whole number of persons
rigandage  de- . L A .
fined. conjointly committing or attempting to commit a robbery
and persons present and aiding such commission or
attempt amount to five or more, every person so committing, attempting
or aiding is said to commit brigandage.

COMMENT
Pakistan Penal Code section 391.
Sudan Penal Code section 333.
, Brigandage is robbery committed by five or more persons. Abettors who are present and
aiding when the crime is committed are counted in that number.

rol}:gen:}s,hmem for 298. Whoever commits robbery shall be punished—

(«) with imprisonment for a term which may extend to ten years and
shall also be liable to fine; and

(b) if the robbery is committed—
(i) between sunset and sunrise on the highway; or
(i7) between sunset and sunrise from a person sleeping or having

lain down to sleep in the open air,

with imprisonment for a term which may extend to fourteen years
and shall also be liable to fine; and

(¢) if the robbery is committed by any person armed with any dan-
gerous or offensive weapon or instrument to imprisonment for
life or any less term and shall also be liable to fine.

COMMENT
Pakistan Penal Code sections 392 and 398,
Sudan Penal Code section 334,
This section follows the Sudan Penal Code in providing a more severe punishment in

paragraph () of the section for robbery committed between sunset and sunrise from a per-
son sleeping in the open air.
PRACTICE
1. Prove :
(@) that the accused committed theft. (Sec section 287 for the points to be proved.)
(5) that he caused or attempted to cause to some person :
() death, hurt or wrongful restraint; or
(i) fear of instant death or instant hurt or instant wrongful restraint.
(c) that he did as above:
(i) in committing theft; or
(i) in orde_r to commit theft; or
(ii) in carrying away or attempting to carry away the property obtained by that theft;
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(d) that he acted as in (b) above voluntarily.

or prove : ) ] ]

(@) that theaccused committed extortion. (See section 292 for the points to be proved).

()] thaat he was at the time of committing it in the presence of the person so put in fear;

an

(c) that he committed it by putting that person or some other person in fear of instant

death or of instant hurt or of instant wrongful restraint.

(d) that he thereby induced the person to deliver up then and there the thing extorted.

2. Procedure.—No warrant is required for an arrest. The offence is not normally bail-
able and not compoundable and may be tried by a magistrate of the first grade or by a native
court of grade C or above.

3. Note.—If the offence is committed on the highway or from a person sleeping in the
open air between sunset and sunrise such facts must be proved and a more severe penalty is
provided in such cases under paragraph (b) of section 298. Similarly if the robbery is com-
mitted by any person armed with any dangerous or offensive weapon, etc., a more severe
penalty is provided by paragraph (c).

4. Note.—A sentence of imprisonment must be passed on a conviction under this sec-
tion.

5. Charge.—I [ ] hereby charge you [ ] as
follows :

That you, on or about the........ day of ..o ,a , robbed
(state the name), and thereby committed an offence punishable under Section 298 of the
Penal Code.

299. Whoever attempts to commit robbery shall be punished with
Punishment for imprisonment for a term which may extend to seven
attempted robbery.  years and shall also be liable to fine.
COMMENT

Pakistan Penal Code section 393.
Sudan Penal Code section 335.

PRACTICE
1. Prove :
that the accused attempted to commit robbery. Note for the points required to be
proved for robbery see section 298. For what constitutes an attempt see section 95.
2. Procedure.—As for section 298.
3. Note.—A sentence of imprisonment must be passed in the case of a conviction under
this section.

4. Charge.—I [ ] hereby charge you [ ] as
follows :

That you, on or about the............. e day of ..o, s AL R
did an act, to wit................ ,.and which amounted to an attempt to rob AB, and thereby
committed an offence punishable under Section 299 of the Penal Code.

COMMENT

300. If any person in committing or in attempting to commit robbery
Voluntarily cau. vOluntarily causes hurt, such person and any other person

sing hurt in com- jointly concerned in committing or attempting to commit
mitting robbery. cich Tobbery, shall be punished with imprisonment for
a term which may extend to fourteen years and shall also be liable to fine.

Pakistan Penal Code section 394, :

Sudan Penal Code section 336.

This section is by way of a widening of section 298, providing a more severe punishment
for robbery when hurt has been caused.
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PRACTICE
1. Prove :
(a) that the accused or somcone jointly concerned with him committed or attempted to
commit robbery (see sections 298 and 299).
(b) that the accused or some other person voluntarily caused hurt in doing so.
. Procedure.—As for section 298.

3. Note.—A sentence of imprisonment must be passcd in the case of a conviction under
this section.

4. Charge.—I [ ] hercby charge you [ ] as
follows :
That you, on or about the........................ dayof. ..., soab s

committed, [(or attempted to commit) (or were jointly with XY concerned in committing
or attempting to commit)] robbery of the property of AB, and that as such you [or XY]
voluntarily caused hurt to AB[or................. ], and that you thereby commijtted an offence
punishable under Section 300 of the Penal Code.

301. Whoever commits brigandage shall be punished with imprison-
ment for a term which may extend to fourteen years and
shall also be liable to fine.

COMMENT
Pakistan Penal Code section 395.
Sudan Penal Code section 337.
See section 297.

Brigandage,

PRACTICE
1. Prove:
() that robbery was committed or attempted (see sections 298 and 299).
(b) that five or more persons committed or attempted to commit robbery.
(c) that such persons were acting conjointly.
2. Procedure.—As for section 298 except that the casc may only be tried in the High
Court or by a native court of grade A Limited or above.

3. Note.— A sentence of imprisonment must be passed in the cvent of a conviction
under this section.

4. Charge—! [ ] hereby charge you [ ] as
follows : .
That you, on or about the. ... day of oo s At

committed brigandage, an offerce punishable under Section 301 of the Penal Code.

302. If any one of five or more persons, who are conjointly committing

Brigandage with brigandage, commits culpable homicide punishable with

culpable  homicide.  death in so committing brig_andagc, every one of these
persons shall be punished with death.

COMMENT

Pakistan Penal Code section 396

Sudan Penal Code section 338.

(1) This section provides that a death sentence shall be passed upon a person taking
part in brigandage in the course of which someone is killed in circuinstances amounting to
the offence of culpable homicide punishable with death even though there is nothing to show
that he himself committed the killing or that he abetted it.

(2) The first essential of this offence is that the brigandage is the joint act of the persons

conccrned: the second is that the killing took placein the course of committing the brigand-
age.
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PRACTICE
1. Prove:
(a) that an act of brigandage has been committed.
(b) that one of the accused committed the offence of culpable homicide punishable with
(©) ?:aattg.ulpable homicide was committed during the course of committing brigandage.
2. Procedure.—As for section 268 except that the offence may only be tried in the
High Court or a native court of gradc A, and that bail may not be granted.

3. Charge.—1 [ ] hereby charge you [ ] as
follows :
That you, on or about the. ... day of ..

committed brigandage, and that, in the commission of such brigandage, the offence of cul-
pable homicide punishable with death was committegi by one of your number, and that you
thereby committed an offence punishable under Section 302 of the Penal Code.

303. If, at the time of committing or attempting to commit robbery

or brigandage, the offender uses any deadly weapon or

Robbery or bri-  causes grievous hurt to any person, or attempts to cause
gandage withattem-  death or grievous hurt to any person, the imprisonment
D evousharc " with which such offender shall be punished shall not be

less than seven years,
COMMENT

Pakistan Penal Code section 397.
Sudan Penal Code section 339.

(I) InlIndia, a wide interpretation is put upon the words “uses any deadly weapon” and
the section covers the case of a person who displays the deadly weapon to frighten his vic-
tims or their neighbours or who makes use of any deadly weapon for similar purposes. The
operation of the section in India is not confined to cases where the weapon was actually used
for causing injury or attempting to cause injury.

(2) For “grievous hurt” see section 241.

PRACTICE
1. Prove:

(@) the commission of robbery or brigandage.

(b) that the accused used a deadly weapon; or caused grievous hurt or attempted to

cause death or grievous hurt.

(c) that the above acts were done in the course of committing robbery or brigandage.

Procedure.—As for section 301. :

3. Note.—A sentence of not less than seven years imprisonment must be passed for an
offence under this section. The charge should be for the substantive offence of robbery or
brigandage and the following clause should be added:

*“and that at the time of committing the said robbery {or brigandage) you used a deadly
weapon to wit (mention the deadly weapon) [or caused grievous hurt to AB, or attempted to
cause death or grievous hurt to AB] and thereby committed an offence under Section 303
of the Penal Code.”

304. Whoever makes any preparation for committing brigandage, shall

_ Making prepara-  be punished with imprisonment for a term which may
tion to commit bri-

gandage. extend to ten years and shall also be liable to fine.
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COMMENT

Pakistan Penal Code section 399.

Sudan Penal Code section 340.

(1) This is the only section in the Code which punishes preparation to commit an offence,
It is ordinarily not an offence to make preparation for committing a crime until the stage of
preparation is passed and that of an attempt has been reached.

(2) The first essential to prove preparation is that the prosecution must show that there
were persons who had conceived a plan te commit brigandage. Once the conspiracy is
proved then any subsequent step taken with the intent of carrying out the brigandage will
amount to preparatiomn.

PRACTICE
1. Prove :
(@) that the act of the accused amounted to preparation.
(b) that it was a preparation to commit brigandage.
2. Procedure.—As for section 304,

3. Charge.—I [ ] hereby charge you [ ] as
follows -

That you, on orabout the.................. day of .o Al ,
made preparation, to Wit...... ... oo , lor committing brigandage, and thereby

committed an offence punishable under Section 303 of the Penal Code.

305. Whoever belongs to a gang of persons associated for the purpose

of habitually committing brigandage, shall be punished

Belongingto gang with imprisonoment for a term which may extend to four-
of brigands. teen years and shall aiso be liable to fine.

COMMENT

<

Pakistan Penal Code section 400.
. Sudan Penal Code section 341.

(1) 1t 1s sufficient for a conviction under this section to establish that the accused belongs
to a gang whose business is the habitual committing of brigandage. It is not necessary to
prove that the accused belonging to the gang actually took part in any act of brigandage.

The word “belongs” implies more than a casual association. The association must be
for a sufficiently long time to justify the court in inferringthatthe accused hasidentified him-
self with the gang to the extent that he knows that the purpose of the gang is habitually to
commit brigandage.

(2) Once it is proved that a gang has beenformed forthe purpose of habitually commit-
ting brigandage, all persons who thereafter join the gang in committing an act of brigand-
age are caught by this section.

PRACTICE
1. Prove : .
(a) that the accused belongs to the gang in question.
(b) that members of the gang were associated for the purpose of habitually committing

brigandage.
2, Procedure.—As for section 302,
3. Charge.—I{ ] hereby charge you [ ] as
follows :
That you, on or aboutthe............... day of oo At

belonged to agang of persons associated for the purpose of habitually committing brigand-
age, and thereby committed an offence punishable under Section 305 of the Penal Code.
4. Note—Among the points to be considered by a court in passing sentence upon an
accused convicted under this section are the following :
(@) how long has the accused belonged to the gang ?
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(b) what cases of brigandage have been committed by the gang since the accused joined
it?

(¢) inhow many of the cases did the accused actually take part ?

(d) what was the character of the case, e.g., was it accompanied with culpable homicide,
grievous hurt, ete. ?

306. Whoever belongs to any wandering or other gang of persons
associated for the purpose of habitually committing theft
or robbery and not being a gang of brigands, shall be
punished with imprisonment for a term whch may extend
to seven years and shall also be libale to fine.

COMMENT

Belonging to gang
of thieves.

Pakistan Penal Code section 400.

Sudan Penal Code section 342,

{I) This section is an extension of section 305 and similar considerations apply,

(2) The minimum number of five persons required for brigandage does not apply to a
gant of thieves.

PRACTICE

1. Prove :

(a) that there exists a gang of thieves.

(b) that those persons were associated for the purpose of committing theft or robbery.

(c) that theft or robbery was to be committed habitually.

(d) that the accused was a member of the gang.

2. Procedure. As for section 298.

3. Note that a sentence of imprisonment must be passed for a conviction under this
section.

4. Charge.—I [ ] hereby charge you [ ] as
follows :
Thatyou,on oraboutthe........................ dayof.......cooviveeiieenn ab. i,

belonged to a [wandering] gang of persons associated for the purpose of h,abitually commit-
ting theft {or robbery], and that you thereby committed an offence punishable under Sec-
tion 306 of the Penal Code,

307. Whoever is one of five or more persons assembled for the purpose

Assembling for Of committing brigandage, shall be punished with impri-

purpose_of com- sonment for a term which may extend to seven years and
mitting brigandage.  gha)] 2150 be liable to fine.

COMMENT
Pakistan Pena] Code section 402,
Sudan Penal Code section 343,
(1) This section applies to mere assembly without proof of other preparation, Where
there is evidence of further preparation it is more suitable to proceed under section 304,
(2} Note that the assembly of five or more peisons referred to in this section is also an
untawful assembly under section 100,
PRACTICE
1. Prove :
(a) that five or more persons were assembled.
(b) that they were assembled for the purpose of committing brigandage,
(c) that the accused was one of the persons.
2. Procedure.—As for section 306, )
3. A sentence of imprisonment must be passed for a conviction under this section.
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4. Charge.—1 [ ] hereby charge you [ ] as
follows :
That you, on or about the.................... day of ..o s AL s

were one of five [or more} persons assembled for the purpose of committing brigandage, and
that you thereby committed an offence punishable under Section 307 of the Penal Code.

Criminal Misappropriation

308. Whoever dishonestly misappropriates or converts to his own
Criminal — mis-  yge any movable property, commits criminal misappropri-

appropriation  de- .
ﬁﬁgd, ation.

ILLUSTRATIONS

(a) A takes property belonging to Z out of Z’s possession, in good faith believing at the
time when he takes it that the property belongs to himself. A is not guilty of theft; but if A,
after discovering his mistake, dishonestly appropriates the property to his own use, he is
guilty of criminal misappropriation.

(b) Abeingon friendly terms with Z goesinto Z’s housein Z’s absenceand takesawaya
cooking pot without Z’s express consent. Here, if A was under the impression that he had
Z’s implied ccnsent to take the cooking pot for the purpose of using it, A has not commit-
ted theft. But, if A afterwards sells the cooking pot for his own benefit he is guilty of crimi-

nal misappropriation.

(c) A and B being joint owners of a horse, A takes the horse out of B’s possession intend-
ing to use it. Here, as A has a right to use the horse, he does not dishonestly misappropriate
it. But if A sells the horse and appropriates the whole proceeds to his own use, he is guilty of
criminal misappropriation.

Explanation.—A dishonest misappropriation for a time only is a
misappropriation within the meaning of this section.

ILLUSTRATION

A having borrowed Z’s property pledges it as a security for a loan intending at a future
time to restore it to Z. A has committed criminal misappropriation.

Explanation.—A person, who finds property not in the possession
of any other person and takes such property for the purpose of protecting
it for or of restoring it to the owner, does not take or misappropriate it
dishonestly and is not guilty of an offence; but he is guilty of criminal
misappropriation if he appropriates it to his own use, when he knows or
has the means of discovering the owner or before he has used reasonable
means to discover and give notice to the owner and has kept the property a
reasonable time to enable the owner to claim it.

What are reasonable means or what is a reasonable tim? in such a case
is a question of fact.

It is not necessary that the finder should know who is the owner of the
property or that any particular person is the owner of it, it is sufficient if,
at the time of appropriating it, he does not believe it to be his own property
or does not believe in good faith that the real owner connot be found.

ILLUSTRATIONS

(a) A finds a coin on the road, not knowing to whom the coin belongs. A picks up the
coin. Here A has not committed criminal misappropriation.
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(b) A finds a letter on the road containing a bank note. From the dircction and contents
of the letter he learns to whom the note belongs. He appropriates the note. He is guilty of
criminal misappropriation.

(c) Afindsa chequc payable to bearer. He can form no conjecturc as to the person who
has lost the cheque. But thc.name of the person who has drawn the cheque appears. A knows
that this person can direct him to thq person jn whose (avour the cheque was drawn, A appro-
priates the cheque without attempting to discover the owner. He is guilty of criminal mis-
appropriation. . . . . . )

(&) A sees Z drop his purse with money in it. A picks up the purse with the intention of
restoring it to Z but afterwards appropriates it to his own usec. A has committed criminal
misappropriation. ) )

¢) A finds a purse with money, not knowing to whom it belongs; he afterwards dis-
covers that it belongs to Z and appropriates it to his own use. A is guilty of criminal misap-
propriation. . ) ) -

) A finds a Valyable ring not knowmg to Whom it belongs. A sells it immediately with-
out attempting to discover the _owner. A_ is guilty of criminal misappropriation.

309. Whoever commits criminal misappropriation shall be punished
- punishment for wyith imprisonment for a term which may extend to two
criminal mISAPPE - years or with fine or with both.

P COMMENT

Pakistan Penal Code section 403.

Sudan Penal Code sections 344 and 345,

(1) Intheft the object of the oi’fende.r always is to take property which is in the possession
of a person out of that person’s possession and the offence is complete as soon as the offend-
er has moved the property with the intention of taking it dishonestly, In criminal misap-
propriation the offender is already in possession of the property and is either lawfully in pos-
session e.g., because he has found it; or his possession, if not strictly lawful, is not criminal
e.g., if he has acqui}-ed it by mistake. Ppssession has therefore always been innocently come
by and the offence is not complcte until there has been a charge of intention or until an ac-
cused is aware of some new fact which makes his co*~ued retention of the property wrong-
ful and fraudulent. . o

(2) Note the first Explanation which punishes a temporary w..ionest misappropriation.

(3) There can be no criminal misappropriation of abandoned property. Property must
have an owner to rcnder a person guilty of misappropriating it.

PRACTICE

1. Prove : )

(a) that the property in question is movable property.

(b) that the accused l;nisappropriated it or converted it to his own use.

(c) that he did so dishonestly.

2. Note.—On a charge of criminal misappropriation it is sufficient for the prosecution
to establish that some of the property mentioned in the charge has been misappropriated by
the accused even though it may be uncertain what is thc exact amount so misappropriated.

3. When a case comcs under this section, it should be ascertained whether the person
accused had reasonable belief that the owner could be found by evidence of his previous
acquaintance with the ownership of the particular chattel, the place where it is found, or
the nature of the marks upon it,

4. Procedure.—A warrant is required for the arrest of an accused person. The offence
is bailable but not compoundable and may be tried by any court.

5. Charge.—1I | ] hereby charge you [ ] as
follows :

That you, on or about the.........cc.ce.oeoe.ee. day of ..o, DR | SOOI ,
dishonestly misappropriated [or converted to your own use] certain property,.......o.......... ,

belonging to AB, and thereby committed an offence punishable under Scction 309 of the
Penal Code.
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310. Whoever commits criminal misappropriation of property knowing
Criminal  mis. that the property so misappropriated was in the possession
appropriation  of of a deceased person at the time of that person’s death
Pt rneseeand has not since been in the possession of any person
ﬁ'gaglc time of his legally entitled to such possession shall be punished—
(@) with imprisonment for a term which may extead to three years
and shall also be liable to fine; and

(b) if the offender at the time of such person’s death was employed
by him as a clerk or servant, with imprisonment for a term which
may extend to seven years and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 404.

Sudan Penal Code section 346.

This scclion gives especial protection to the property of a deceascd person in the period
between the death and the appointment of lawful personal representatives.

PRACTICE

1. Prove:
(@) that the property in question is movable property.
(b) that it was in the possession of the deceased person at the time of his death.
(¢) thatit was not thereafter in the possession of any person legally entitled to its posses-
sion.
(d) that the accused misappropriated or converted it to his own use.
(c) that the did so dishonestly.
(f) that the knew of the circumstances mentioned in (5) and (c) above.
For a conviction under paragraph (b) of the section prove further that the accused was
at the time of the owner’s death employed by him as a clerk or servant.
2. Procedure.—As in section 309, except that an offence under paragraph (b) is not

normally bailable.

3. Charge—I [ ] hereby charge you [ ] as
follows :

That you, on or about the............cccoeo.ee. day of oo At s

dishonestly misappropropriated [or converted to your own use] certain property, to wit........
knowing that such property was in the possession of AB, a deceased person, at the time of
the said AB’s decease, and had not since been in the possession of any perosn legally entitled
to such possession; and that you thereby committed an offence punishable under Section

310 of the Penal Code.

Criminal Breach of Trust

311, Whoever, being in any manner entrusted with property or with

o any dominion over property, dishonestly misappropriates

ofﬁﬁ;rtlg;énegl.tmh or converts to his own use that property or dishonestly

uses or disposes of that property in violation of any direc-

tion of law prescribing the mode in which such trust is to be discharged or

of any legal contract express or implied, which he has made touching the

discharge of such trust, or wilfully suffers any other person so to do, com-
its criminal breach of trust.
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ILLUSTRATIONS

(@) A, being executor to the will of a deceased person, dishonestly disobeys the law
which directs him to divide the effects according to the will and appropriates them to his
own use. A has committed criminal breach of trust.

(6) A is a warehouse keeper. Z, going on a journey, entrusts his furniture to A under a
contract that it shall be returned on payment of a stipulated sum for storage. A dishonestly
sells the goods. A has committed criminal breach of trust.

(c) A residing in Kaduna is agent for Z residing at Zaria. There is an express or implied
contract between A and Z that all sums remitted by Z to A shall be invested by A according
to Z’s direction. Z remits a sum of money to A with directions to A to invest the same in
Government securities. A dishonestly disobeys the direction and employs the money in his
own business. A has committed criminal breach of trust.

(d) Butif A, in the last illustration, not dishonestly but in good faith believing that it will
be more for Z’s advantage to hold Bank shares, disobeys Z’s direction and buys Bank shares
for Z instead of buying Government securities, here, though Z should suffer loss and should
be entitled to bring a civil action against A on account of that loss, yet A not having acted
dishonestly has not committed criminal breach of trust.

(¢) A a pay mallam is entrusted with public money and is either dirccted by law or
bound by a contract express or implicd with the Government to pay into a certain trea-
sury all the public money which he holds. A dishonestly misappropriates the money. A
has committed criminal breach of trust.

(f) A a carrier is entrusted by Z with property to be carried by land or by water. A
dishonestly misappropriate the property. A has committed criminal breach of trust.

312. Whoever commits criminal breach of trust shall be punished

Punishment  for 7 o H .
e ok with imprisonment for a term which may extend to seven
crust. years or with fine or with both,

COMMENT

Pakistan Penal Code sections 405 and 406.

Sudan Penal Code sections 347 and 348.

(1) Section 311is a development of the offence of criminal misappropriation. The essen-
tial ingredient is that it must be shown that the misappropriation was done by a person in
whom confidence had been placed as to the custody or management of the property misap-
propriated. Proof _of a trust of some kind is always necessary. Where there is no trust a cri-
minal misappropriation can only be punished under section 309.

) Bregch of trust is not tl}e same thing as breach of contract. In all the cases given in
tl}e iﬂustl;iltlons tort section 311, in thiICh e;l person is said to have committed criminal breach
of trust, the property misappropriated is the property of a i
the oﬂenderpwas not the b%%eﬁfzzial owner. property of another person or property of which
w (3) It is necessary to prove the dishonest intent. All breach of trust is not necessarily
a criminal offence. It may be done intentionally without being dishonest. See section 16 for
the meaning of “dishonest.”

(4) “Dominion over property” means in this context power or control over property.

PRACTICE
1. Prove:
(@) thatthe accused was entrusted with property or with dominion over it.
(b) thathe:

(!) misappropriatedit; or

(ii) converted it to his own use.
(i) used it: or

() disposed of it.
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(¢) that he did so in violation of :
(i) any direction of law prescribing the mode in which such trust was to be dis-
charged; or
(it} any legal contract expressed or implied which he had made concerning the
trust; or
(#if) that hc intentionally allowed some other persons to do as above.
(d) that he acted as in (b) dishonestly.
2. Procedure.—As in section 310, except that the offence is not normally bailable.

3 Charge.—I | ] hereby charge you [ ] as follows :
That you, on or about the..........c............ day of oo JRF: X O , being
entrusted with certain property, to Wit............ccccerrrrnnne , committed criminal breach of trust;

and that you thereby committed an offence punishable under Section 312 of the Penal Code.

313. Whoever, being entrusted with property as a carrier, wharfinger
Criminal breach  OT Warehouse keeper, commits criminal breach of trust in
of trust by carrier, respect of such property, shall be punished with imprison-
ete. . ment for a term which may extend to ten years and shall
also be liable to fine.
COMMENT
Pakistan Pcnal Code section 407.
Sudan Penal Code section 349. }
(1) A carrier is a person who undertakes the transport of goods which are the property
of other persons from one place to another for hire.
(2) Awharfinger is a person who keeps a wharf on which goods arc laid for the purpose
of shipment or for loading from ships.
(3) A warehouse keeper is a person who keeps a store, etc., in which to house or deposit

goods.
PRACTICE

1. Prove :

(a) that the accuscd is a carrier, wharfinger or warehouse kecper.

(b) thatin such a capacity he was entrusted with the property in question.

(¢) that he committed criminal breach of trust in respect of it (sce section 312).

2. Procedure.—As for section 309, except that the offence is not normally bailable,

3. Charge.—I | 1 hereby charge you [ 1 as follows :

That you, on or about the........................ dayof ..o, sAtei , being
entrusted with the carriage of a property, to wit..............., as a carrier [or wharfinger,
or warehouse-keeper] committed criminal breach of trust in respect of such property;
you thereby committed an offence punishable under Section 313 of the Penal Code.

314. Whoever, being a clerk or servant or employed as a clerk or
servant and being in any manner entrusted in such capa-
Criminal breach  city with property or with any dominion over property,
S by etk or - ommits criminal breach of trust in respect of that proper-
ty, shall be punished with imprisonment for a term which

may extend to ten years and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 408.

Sudan Penal Code section 350.

(1) cf. section 289 which punishes theft by a clerk or servant.

(2) The offence is committed even where the act of the accused is to causc only a tem-
porary wrongful loss to his master.
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(3) The property in respect of which the breach of trust has occurred must have been
entrusted to the accused in his capacity of clerk or servant; if it was not so entrusted an ac-
cused can only be convicted under section 312.

PRACTICE
1. Prove :
(a) that the accused was the clerk or servant of the person reposing trust in him.
(b) that he was in such capacity entrusted with the property in question or with domi-
nion over it.
(¢) that he commitied criminal breach of trust in respect of ¥.

2. Procedure.—As for section 310, except that the offence is not normally bailable.

3. Charge.—I { 1 hereby charge you [ 1 as follows :

That you, on or about the.............. day of ..o s Qb , being
a servant in the employment of AB, and in such capacity entrusted with [or with dominion
overjcertain property, to wit..............c...... , committcd criminal breach of trust in respect of

the said property, and thereby committed an offence punishable under Section 314 of the
Penal Code.

315. Whoever, being in any manner entrusted with property or with
any dominion over property in his capacity as a public

OfCtrril‘:itﬂﬂ;y l?)rfﬁlc.‘]; servant or in the way of his business as a banker, factor,
scervant or by ban- Oroker, legal practioner or agent, commits criminal
feer, merchant or - preach of trust in respect of that property, shall be punish-
= ed with imprisonment for a term which may extend to

fourtcen years and shall also be liable to fine.

. COMMENT

Pakistan Penal Code section 409.

Sudan Penal Code section 351.

(1) In respect of offences by public servants it is not necessary to show that the property
was that of the Government or of his employer. The offence can be committed in respect of
any property entrusted to the public servant in his capacity as such (e.g., money deposited in
court by parties to a civil case).

(2) All persons working in banks are not necessarily bankers. In India it was held that
“banker” included a cashier.

(3) A broker is an agent employed by a person to make a binding contract with another.
A factor is an agent employed to handle goods or merchandise consigned or delivered to him
by or for his principal. The factor is entrusted with the possession and disposal of property.
A broker is employed to contraet about property without being put into possession of it.

(4) “Legal practitioner” was inserted in the Code in preference to “attorney’”” which
appears in the corresponding section in the Sudan and Pakistan Codes. “Agent” may how-
ever be said to cover “attorney”’, when used in its wider sense.

PRACTICE

1. Prove :
(¢) that the accused was either a public servant or a banker or a merchant or a factor

or a broker or a legal practitioner, or an agent.
(b) that he was in such capacity entrusted with the property in question or with domi-
nion over it.
(¢) that he committed criminal breach of trust in respect of it (see section 312).
2. Procedure.—As for section 312 except that the case may be tried by a magistrate of
the first grade or by a native court of grade C or above.

3. Charge.—As for section 314.
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PRACTICE
1. Prove : :
(a) that the property in question is stolen property.
(b) that the accused assisted in concealing or disposing of or making away with the
property.
E{Ci)) t]}nlat ge did so voluntarily.
that he knew or had reason to believe that the property stolen property.
2. Procedure.—As for section 317. property propery

3. Charge—I [ 1 hereby charge you [ ] as
foliows :
That you, on or about the....................... day of .....cccoooovvie. B | AR s

voluntarily assisted in concealing [or disposing of or making away with] property, to wit........
which you knew [or had reason to believe] to be stolen property, and that you thereb};
committed an offence punishable under Section 319 of the Penal Code.,

Having  posses-

sion of thin rea- H 3 H :
sonably  suspectea  319A. Whoever knowingly has in his possession or under
of being stolen. his control anything which is reasonably suspected of
having been stolen or unlawfully obtained and who does not give an
account to the saiisfaction of a court of justice as to how he came by the
same shall be punished with imprisonment which may extend to six months
or with fineor with both.
o o COMMENT
?Ilg'lg}rl{a Criminal Code Section 430.
- 1his section was inserted by Section

(N.R. No. 15 of 1960, y ion 6 of the Penal Code (Amendment) Law, 1960

2. This section is exceptional in that the presecution is only required to show that it is
reasonably suspected that something in the possession of the accused is stolen property for
the burd.en qf proof'to shift to the defence to show that he came by the thing honestly. The
prosecution is not required to prove that the property was stolen or unlawfully acquired by
the accused but the High Court have interpreted the requirement of reasonable suspicion
strictly and there must be evidence sufficiently strong to form a suspicion that the goods
were stolen. The best of evidence of this would be evidence that the goods were stolen. The
poit in question appears to have been wrongly reported in the Case Notes in that it is there
stated as essentiai that evidence be brought that the goods were stolen. This I think, is not
an accurate resume of the High Court’s judgment in this case. ! |

3. The words “to the satisfaction of a court” can only be sensibly interpreted to mean
that the explanation proferred must satisfy the court that the accused came by the property

honestly.,
PRACTICE
1. Prove :

(@) that the accused had in his possession or under his control something s
of having been stolen or unlawfully obtained, né suspected

() that the suspicion was reasonable.

(¢) The burden of proof then shifts to the defence which must satisfy the court that
the accused came by the property lawfully or be convicted.

2. —Procedure : No warrant is required for the arrest of an acc
L2 : ] used person. The offence
is bailable, not compoundable and triable by any court with criminal jurisdiction.

3. Charge:—1 | hereby charge you :
That you, on or about the................. ] ........... y ......... g .‘élay c[>f .................... at....... ] asf(@ll;:sm
possession of [or, had under your control]........cooeiiennn. » @ thing reasonably suspected

of having been stolen [or, unfawfully obtained] and th I
Section S1on nfilen {or, unias y ined] and thereby committed an offence under

1. 1962 N.N.C.N, 2 James Gboruku and Another v. Commissioner of Police.

SECS. 3194-320 Cheating “

Cheating

Cheating defined.  320. Whoever by deceiving any person—

(a) fraudulently or dishonestly induces the person so deceived to
deliver any property to any person or to consent that any person
shall retain any property; or

(b) intentionally induces the person so deceived to do or omit to do
anything which he would not do or omit to do if he were not so
deceived and which act or omission causes or is likely to cause
damage or harm to that person in body, mind, reputation or proper-
ty, is said to cheat.

Explanation.—A dishonest concealment of fact is a deception within

the meaning of this section.

ILLUSTRATIONS

(a) A, by falsely pretending to be in the Government service, intentionally deceives Z
and thus dishonestly induces Z to let hiin have on credit goods for which he does not mean
to pay. A cheats.

(b} A, by putting a counterfeit mark on an article, intentionally deceives Z into a belief
that this article was made by a certain celebrated manufacturer and thus dishonestly induces
Z to buy and pay for the article. A cheats.

(¢) A, by exhibiting to Z a false samplc of an article, intentionally deceives Z into be-
lieving that the articie corresponds with the sample and thereby dishonestly induces Z to
buy and pay for the article. A cheats.

(d) A, by tendering in payment for an article a cheque on a bank with which A keeps no
money and by which A cxpects that the cheque will be dishonoured, intentionally deceives
Z and thereby dishonestly induces Z to deliver the article intending not to pay for it, A
cheats.

(e) A, by pledging as diamonds articles which he knows are not diamonds, intentionally
deceives Z and thereby dishonestly induces Z to lend money. A cheats.

(f) A intentionally deceives Z into a belief that A means to repay any money that Z
may lend to him and thereby dishonestly induces Z to lend him money, A not intending to
repay it. A cheats,

(g) A intentionally deceives Z into a belief that A means to deliver to Z a certain quan-
tity of cotton which A does not intend to deliver and thereby dishonestly induces Z to ad-
vance money upon the faith of such delivery. A cheats; but if A at the time of obtaining
the money intends to deliver the cotton and afterwards breaks his contract and does not
deliver it, he does not cheat but is liable only to a civil action for breach of contract.

(k) A intentionally deceives Z into a belief that A has performed A’s part of a contract
made with Z, which he has not performed, and thereby dishonestly induces Z to pay money.
A cheats.

() A sells conveys a house to B. A knowing that in consequence of such sale he has no
right to the property then sells or mortgages the same to Z, without disclosing the fact of the
previous sale and conveyance to B and receives the purchase or mortgage money from Z.
A cheats.

COMMENT

Pakistan Penal Code section 415.

Sudan Penal Code section 357.

(1) The definition of the offence of cheating embraces some cases in which no transfer
of property is caused as a result of the deception and some in which a transfer does occur ;
for these cases generally provision is made in section 323. For the cases in which property is
transferred a more specific provision is made in section 325,

Byl
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The original authors of thc Indian Penal Cede said “We propose to make it cheating to
obtain property by deception in all cases where property is fraudulently obtained. In the de-
finition of cheatingin secticn 320 there are set forth two separate classes of acts which the per-
son deceived may be induced to do. In the first place he may be induced to deliver any property
to any person or to consent that any person shall retain any property. In order to constitute
the offence of cheating the person who induces another to do this class of act must do so
fraudulently or dishonestly. The second class of acts set forth in the section is the doing or
omitting to do anything which the person deceived would not do or omit to do if he were
not so deceived. In order to constitute the offence of cheating with regard to this class of
acts the person who induces another to dc them must intentionally induce him to do them,
In the first class of acts the inducement must be fraudulent or dishonest. In the second class of
acts the inducement must be intentional.”” Ratanlal Law of Crimes p. 1058.

(3) The distinction between breach of contract and cheating depends upon the inten-
tion of the accused at the time of the alleged inducement which may be judged by his subse-
quent act but of which the subsequent act is not the sole criterion. Mere breach of contract
does not normally give rise to a criminal prosecution, but see section 381 for an exceptional
case. .

(4) The offence of cheating must be committed by the wrongful obtaining of a consent.
The diffcrence between this offence and that of extortion is that in extortion the consent is
obtained by intimidation and in cheating the consent is obtained by deception.

(5) Cheatingis a complete offence by itself and is not a form of criminal breach of trust.
A person who tricks another into delivering property to him bears no resemblance to a
trustee in the ordinary accepted mcaning of that term.

(6) Notethedifference between “fraudulently” and “dishonestly” See sections 16 and 17.

(7) Note that under Illustration (f) and(g) deception as to a future event is criminal.

(8) In a case on section 325, the High Court held that there could be no conviction for
cheating unless there was evidence that the accused had deceived someone into handing
over property. Evidence of successful deception is necessary.!

321. A personis said to cheat by personation if he cheats by pretending
. to be some other person or by knowingly substituting one
_ Cheating by per- person for another or representing that he or any other
sonation defined. . :
person is a person other than he or such other person real-
lyis.
Explanation.—The offence is committed whether the individual per-
sonated is a real or imaginary person.
ILLUSTRATIONS

(@) A cheats by pretending to be a certain rich merchant of the same name. A cheats by
personation.

(&) A cheats by pretending to be B a person who is deceased. A cheats by personation.

COMMENT

Pakistan Penal Code section 416.

Sudan Penal Code section 358.

(1) To personate means to pretend to be a particular person.

(2) cf. section 132 for impersonation of a public servant.

(3) A witness in a court falsely giving evidence under another man’s name should be
charged with giving false evidence under section 158 rather than impersonation under this
section.{]

322. Whoever cheats shall be punished with imprisonment for a

Punishment for term which may extend to three years or with fine or with
cheating. both.

1. Habin Tydun Wada and Another V Kano N.A-1962 N.N.C.N. 41,
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COMMENT
Pakistan Penal Code section 417.
Sudan Penal Code section 359.
PRACTICE
1. Prove :
(a) that the person deceived delivered to someone or consented that some person shall
retain certain property.
(b) that the person dcceived was induced by the accused to do as above.
(c) that the person acted upon the inducement in consequence of his having been
deceived by the accused.
(d) that the accused acted fraudulently or dishonestly when so inducing that person.

or prove :

(a)p that the person deceived did, or omitted to do something which he was not bound to
do or omit to do.

(b) and (c) as above.

(d) that the accused so induced that person intentionally.

(e) that the act or omission caused or was likely to cause damage or harm to that

person in body, mind, reputation or property.

2. Procedure.—A warrant is required for the arrest of an accused. Tlic offence is bailable
but not compoundable and may be tried by a magistrate of the third grade or by a native
court of grade A Limited or above.
3. Charge.—I | ] hereby charge you [ ] as follows:
Thatyou, on oraboutthe........................ day of .o, X SO
(set out the marmer in which the cheating was committed), and thereby committed cheating

an offence punishable under Section 322 of the Penal Code.
323. Whoever cheats with the knowledge that he is likely thereby to
Cheating person  CAUSE wrongful loss to a person whose interest in the trans-
Who oo, action, to which the cheating relates, he was bound either
der is bound to by law or by a legal contract to protect, shall be punished
protect. with imprisonment for a term which may exten
years or with fine or with both.

COMMENT

’
3

Pakistan Penal Code section 418.

Sudan Penal Code section 360.

This section applies to cases of cheating when the accused is in a special position of trust
in relation to the person cheated, e.g. a guardian cheating his ward, a legal practitioner his
client or a bank manager his customer.

PRACTICE

1. Prove :

(@) that the accused cheated some person (see section 322).

(b) that he was under a legal obligation to protect the interests of that person.

(¢) that the cheating was related to the legal obligation.

(d) that the accused knew that he was likely to cause wrongful loss to such person.

2. Procedure.—A warrant is iequired for the arrest of an accused. The offence is not
normally bailable and not compoundable and may be tried by a magistrate of the first grade
or by a native court of grade A Limited or above.

3. Charge—I [ ] hereby charge you{ ] as follows :
Thatyou, on oraboutthe............c......... day of ..o 1 SRRSO s
cheated XY by doing an act, to wit.............. , with the knowledge that you were thereby

likely to cause wrongful loss to the said XY whose interest in the transaction to which the
cheating related you were bound by law [or a legal contract] to protect, and that you thereby
committed an offence punishable under Section 323 of the Penal Code.
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324. Whoever cheats by personation shall be punished with imprison-
ment for a term which may extend to five years or with
fine or with both.

COMMENT

Pakistan Penal Code section 419.
Sudan Penal Code section 361.

Cheating by per-
sonation.

PRACTICE

1. Prove : )

(a) that the accused cheated the complainant. . o

(b) that he did so by pretending to be some other person; or by knowingly substituting

one person for another; or by representing that he or some other person is a person
other than the person he really is.

2. Procedure.—No warrant is required for the arrest of an accused. The offence is not
normally bailable and not compoundable and may be tried by a magistrate of the third
grade or by a native court of grade A Limited or above.

3. Charge.—1 [ ] hereby charge you [ ] as follows :

That you, on or about the..... ... day of .o At pretending
to be (specify the person personated) [or knowingly substituted A for B (or represented that
you or A were so and s0)], and thereby commitied an offence punishable under Section 324

of the Pcnal Code.

325. Whoever cheats and thereby fraudulently or dishonestly induces
Cheating  and the person deceived to deliver any property to any person
dishonestly  indus.  OT to make, alter or destroy the whole or any part
ing delivery of pro- of a document of title or anything which is signed or
perty. sealed and which is capable of being converted into a
document of title,shall be punished with imprisonment for a term which

may extend to seven years and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 420.

Sudan Penal Code section 362.

(1) The difference between section 359 and this section is that where no property passes
as a result of the trick, the offence is simple cheating punishable under section 359 but if any
property changes hands the offence is punishable under this section.

(2) For the meaning of “dishonestly’” see section 16. Note that the word “fraud” is not
used in this section.

(3) “Property” in this section would appear to be limited to movables.

PRACTICE

1. Prove :

The same points as those for section 322 with the modification that the latter part of this
section is confined to cases of cheating where the injury caused is the delivery of property
or the making, altering or destroying wholly or in part, of a valuable security, or making or
destroying anything signed or sealed which is capable of being converted into a valuable se-
curity.

2. Procedure.—No warrant is required for an arrest. The offence is not normally bailable
and not compoundable and may be tried by a magistrate of the first grade or by a native
court of grade A Limited, or above.

3. Charge.—I [ ] hereby charge you { ] as
follows :
That you, on or about the.................... day Of ..ccaiecininnneniny Bl ,

,at
cheated AB, by dishonestly inducing him to deliver to you (specify the property) which was

!
4
\

SECS. 324-328 CHEATING 213

the property of the said AB [or to make, alter or destroy, the wholc or any part of avaluable
security or anything which is signed or sealed, and which is capable of being converted into a
valubale sccurity], and that you thereby committed an offence punishable under Section 325
of the Penal Code.

Mischief
326. Whoever, with inteni to cause or knowing that he is likely to
cause wrongful loss or damage to the public or to any
person causes the destruction of any property or any such
change in any property or in the situation thereof as destroys or diminishes
its value or utility or affects it injuriously, commits mischief.

Explanation 1.—It is not essential to the offence of mischief that the
offender should intend to cause loss or damage to the owner of the property
injured or destroyed. It is sufficient if he intends to cause or knows that
he is likely to cause wrongful loss or damage to any person by injuring any
property whether it belongs to that peison or not.

Explanation 2.—Mischief may be committed by an act affecting
property belonging to the person who commits the act or to that person
and other jointly.

Mischief defined.

ILLUSTRATIONS

(@) A voluntarily burns a document of title belonging to Z intending to cause wrongful
loss to Z. A has committed muschicf.

(b) A voluntarily throws into a river a ring belonging to Z with the intention of thereby
causing wrongful loss to Z. A has committed mischief.

(¢) knowing that his effects are about to be taken in execution in order to satisfv a debt
due from him to Z, destroys those effects with the intention of thereby preventing Z from
obtaining satisfaction of the debt and of thus causing damage to Z. A has committed mis-
chief.

(@) A, having joint property with Z in a horse, shoots the horse intending thereby to
cause wrongful loss to Z. A has committed mischicf.

(¢) A causes cattle to enter upon a field belonging to Z intending to cause or knowing
that he is likely to cause damage to Z’s crop. A has committed mischief.

327. Whoever commits mischief shall be punished with imprisonment
Punishment  for O @ term which may extend to two years or with fine
mischief, or with both.

328. Repealed by Section 7 of Penal Code (Ammendment) Law,
1960 (N.R. No of 1960).

COMMENT

Pakistan Penal Code sections 425, 426 and 427.
Sudan Penal Code sections 363, 364 and 365.

(1) Mischief corresponds to malicious damage to property in English law and the provi-
sions of the Code on the subject correspond closcly with those of the Malicious Damage Act
1868. The leading characteristic of the offence is the presence of malice as distinct from fraud.

(2) Proof of either an intention to cause injury or knowledge that the act is likely to cause
injury is essential to constitute the offence. There must also be some trick on the part of the
accused either personally or through somcone else, which leads to any of the results men-
tioned in the section.
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(3) The intention or knowledge required by the section is a queastion of fact and must be
proved. For this reason the fact that the result was caused by accident or by negligence may
be a defence. If an act causing injury is done recklessly or negligently it is not necessarily mis-
chief unless the result of the act was likely to be what it was and the accused is proved to have
had knowledge of the likely result. Merc negligence is not mischief.

(4) Mischief must affect property. If a thing is not property it cannot be the subject of
mischief whatever may be the nature of the act committed. In India, it has been held that
“property” in this context means only tangible property and not, for instance, easements or
other intangible rights in property.

(5) “Injury” in these sections implies physical injury. Similarly the “‘change’” mentioned
in the section implies a physical change in the property the subject of the offence.

(6) Courts should exercise caution in dealing with offences under these sections or liti-
gants will seek to bring as cases of mischief many matters which properly should be settled

as civil cases.
PRACTICE
1. Prove :
(a) that the thing in question was property.
(b) that the accused caused its destruction or such change therein or in the situation
thercof as has destroyed or diminished its value or utility or affected it injuriously.
(¢) that the accused did so intending or knowing that he was likely to cause loss or
damage to the public or to any person.
(d) that the loss or damage was wrongful.
2. Procedurc.—A warrant is required for the arrest of an accused. The offence is bailable
and compoundable when the only loss or damage caused is to a private person. The offence
may be tried by any court.

3. Charge.—I | 1 hereby charge you [ ] as
follows :
That on oraboutthe........ccooooornrn. day of ..o T ,you

,al
committed mischief by causing wrongful loss or damage to the property of AB and that you
thereby committed an offeace punishable under Section 327 of the Penal Code.

(4). Note that section 328 was repcaled as redundant by section 7 of the Penal Code
(Amendment) Law, 1960 (N.R.No. 19 of 1960).

329. Whoever commits mischief by killing, poisoning, maiming or

Mischief by kil rendering useless any animal or animals shall be punished

ling or maiming with imprisonment for a term which may extend to three
Antm. years or with fine or with both.

COMMENT

Pakistan Penal Code section 428.

Sudan Penal Code section 366.

Mischief by injury to animals is regarded as a more serious offence on the grounds of the
cruelty thereby inflicted on the animal which is additional to the loss suffered by the o wner.
The section has general application and it is not necessary to put a money value on the
animal.

PRACTICE

1. Prove :

() that the accused committed mischief (section 328).

(b) that the property injured was an animal.

(¢) _that the ilnjury was caused by killing, poisoning, maiming or rendering useless such

animal.

2. Procedure.—No warrant is required for the artest of an accused. The offence is
bailable and compoundable when the only loss or damage caused is loss or damage to a
private person. The offence may be tried by any court.
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3. Charge.—I [ ] hereby charge you [ ) as follows :

That on or about the....................... day of ..o AL you
committed mischief by killing [or poisoning or rendering useless] any animal, to Wit...........
(describe it) which was the property of AB, and that you thereby committed an offen ce
punishable under Section 329 of the Penal Code.

330, Whoever commits mischief by kiiling, poisoning, maiming or
Mischiof by Wil rendering useless any camel, horse, donkey, mule, bull,
ling or maiming CcOW, or ox whatever may be the value thereof shall be

cattle, cte. punished with imprisonment for a term which may extend
to five years or with fine or with both.
COMMENT

Pakistan Penal Code scction 429.
Sudan Penal Code section 367.
This section deals with malicious damage to domestic animals and particularly to

beasis of burden.
PRACTICE

1. Prove :

(@) that the accused committed mischief (section 328).

(b) that the mischief related to a camel, horse, donkey, mule, bull, cow or ox.

2. Procedure.—As for section 329, except that the offence is not compoundable and not
normally bailable.

3. Charge.—I [ ] hercby charge you [ }as follows :

That on or about the..........ccc.coo. day of .o, - OO
you committed mischief by killing [or poisoning, or maiming or rendering useless] the camel
of AB, and that you thereby committed an offence punishablc under Section 330 of the

Penal Code.

331. Whoever commits mischief by doing any act which renders or
Mischiel in reli-  which he knows to be likely to render any installation for
tion towater supply  the sypply or distribution of water less efficient for its
intended purpose or which causes or which he knows to be likely to
cause a diminution of the supply of water for animals which are the subject
of ownership or for any domestic, agricultural or commercial purpose,
shall be punished with imprisonment which may extend to five years or
with fine or with both.

COMMENT

Pakistan Penal Code section 430,

Sudan Penal Code section 368.

(1) An act merely fouling the water supply is not punishable under this section unless
some reduction of the water supply is occasioned. See section 151, under Public Nuisance,
for the punishment for fouling a water supply.

(2) The water supply or installation must be property either owned by the Government
or by a private person. The section would normally exclude the water of rivers, property in
which vests in the public generally. In any event the water supply must be shown to have
been used for watering domestic animals or for a domestic agricultural or commercial
purpose.

(3) In the case of damage to an installation it is only necessary to prove that the act
reduced the efficiency of the installation.
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PRACTICE
1. Prove :
(a) that the act constituted mischicf (section 327).
(b) that the mischief in question caused or was likely to cause a diminution of the
supply of water or the efficiency of a water installation.
(¢) that the accused knew it.
(d) that the diminution was in the supply of water used for :
(i) agricultural purposes; or
(if) food or drink for human beings or their animals; or
(iify commercial purposes.
2. Procedure.—As for section 329, except that the offence i1s not normally bailable.

3. Charge.—I [ ] hereby charge you [ ] as follows :
That on or about the...........ococociii day Of oo Al
you comumitted mischicf by doing an act to wit............. (specify it) which caused [or which

you knew to be likely to cause] a diminution of the supply of water of AB for agricultural
purposes [or for food or drink, etc.], and that you thereby committed an offence punishable
under Section 331 of the Penal Code.

332. Whocver conimils mischief by doing any act which renders or
Mischicf by injury which he knows to be likely to render any public road,
o public road, Dridge, navigable river or navigable channel natural or
bridge, - river or  artificial impassable or less safe for travelling or conveying

channel property, shall be punished with imprisonment for life
or any less term or with fine or with both.
COMMENT

Pakistan Penal Code section 431.
Sudan Pcnal Code scction 369.
PRACTICE

1. Prove :

(@) that the accused committed mischief (section 327).

(b) that it was committed by doing an act which rendered or the accused knew it likely
to render a public road, bridge, navigable river or channel impassable or less safe for
travelling or conveying property.

2. Procedure.—As for section 329, except that the offence is not normally bailable.

3. Charge.—I [ ] hereby charge you [ ] as follows :
That on or about the........ccocoevinn. day of... s A
you committed mischief by doing an act to wit. (specify ir) which rendered
[or which you knew to be likely to render] a public road, to Wit.....cooooiiven, (describe it)

[or a bridge, navigable river or a navigable channcl] impassable [or less safe for travelling or
conveying property], and that you thereby committed an offence punishable under Section

332 of the Penal Code.

333. Whoever commits mischief by doing any act which causes or
Mischief by inun-  which he knows to be likely to cause an inundation or an
‘ti.?)‘rilon or Ob;l‘ﬁ?c‘ obstruction to any public drainage system attended with
drainage. injury or damage, shall be punished with imprisonment

for a term which may extend to five years or with fine or with both,

COMMENT
Pakistan Penal Code section 432.
Sudan Penal Code section 370.
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PRACTICE

1. Prove :

(@) that the accused committed mischief (section 327).

(b) that the mischief was caused by an act which caused or was likely to cause an inunda-

tion or an obstruction attended with injury to any public drainage.

2. Procedure.—As for secticn 329 except that the offence is not normally bailable.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That on or about the ... day of e F-X RO
you committed mischief by doing an act, to Wit..........cocevvrrieercneee (mention it) which caused,
{or which you knew to be likely to cause] inundation [or an obstruction) to a public drainage,
£O Witio oo (describe ir) attended with injury or damage, that that you thereby
committed an offence punishable under Section 333 of the Penal Code.

334. Whoever commits mischief by doing any act which renders or
Mischief in rela.  WHICh he knows to be likely to render any installation for
tion to electricity, ~geNerating, storing, transmitting or distributing electricity
wlegraphs and tele- o1 any telegraph or telephone installation less efficient
phones. A . . !
for its intended purpose or which causes or which he
knows to be likely to cause a diminution of any supply of electricity, shall
be punished with imprisonment for a term which may extend to five years
or with fine or with both.
COMMENT
Sudan Penal Code section 371.
PRACTICE
1. Prave :
(a) that the act constituted mischief (section 327).
(b) that the mischief rendered or was likely to render an installation for generating, stor-
ing, transmitting or distributing electricity or any telegraph or telephone installation
less efficient for its intended purpose or cause or was likely to cause a diminution of a
supply of electricity.
(¢) that the accused either intended or knew that his act was likely to render or cause any
of the effects stated in (b) above.
2. Procedure.—As for section 329, except that the offence is not normally bailable,

3. Charge.—I [ ] hereby charge you [ ] as follows :—

That on or about the...............ccccoooiiea day of..... At
vou committed mischief by doing an act, to wit specify the act), which
rendcred or which you knew to be likely to render an installation for generating (or storing,
etc.) electricity less efficient for its intended purpose and thereby committed an offence
punishable under Section 334 of the Penal Code.

4. Note.—Substitute in the charge as necessary “telephone or telegraph installation” or
“which caused or which you knew to be likely to cause a diminution in the electricity supply.”

335. Whoever commits mischief by destroying or moving any land
Mischief by des- mArk fixed by the authority of a public servant or by any
troying or moving act which renders such land mark less useful as such,
a public land mark.  sha]] be punished with imprisonment for a term which may
extend to one year or with fine or with both.

COMMENT
Pakistan Penal Code section 434,
Sudan Penal Code section 373.
The Code punishes only offences in respect of land marks fixed by order of a public
servant. Mischief in respect of private land marks can only give rise to civil actions.
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PRACTICE

1. Prove :

(a) that the accused committed mischief (section 326).

(b) that it was committed by destroying or removing a land mark or by doing any act
which rendered the land mark less serviceable.

(¢) that the landmark was fixed by the authority of a public servant.

2. Procedure.—As for section 328.

3. Charge—I [ jhercby charge you [ ] as follows :
That on or aboutthe.....................c........ day of v AL you
committed mischicf by destroying [or moving, etc.] a landmark, to wit............... [describe

it] which was fixed by the authority of AB, a public servant, and that you thereby committed
an offence punishable under Section 335 of the Penal Code.

336. Whoever commits mischief by fire or any explosive substance
T intending to cause or knowing it to be likely that he will
Mischief by fne . :
or explosive’ with  thereby cause damage to any property shall be punished
h‘?““?t w ause  with imprisonment for a term which may extend to scven
amuye, A
years and shall also be liable tc finc.

COMMENT
Pakistan Penal Code section 435.
Sudan Penal Code section 374.

Mischief by fire is arson in English law.
PRACTICE

1. Prove :

(a) that the accused committed mischief (section 326).

(b) that the mischief was caused by fire or any explosive substance.

(¢) that the accused intended or knew that he was thereby likely to cause such damage.

2. Procedure.—No warrant is required for the arrest of an accused. The offence is not
normally bailable and not compoundible and may be tried by a magistrate of the first grade
or a native court of grade C or above.

3. Charge.—1{ ] hereby charge you [ ] as follows :

That on or about the........ccocoo. Of e X R, you committed
mischief by fire [or any explosive substance] intending thereby to [or knowing it to be likely
that you will thereby] cause damage to property, and that you thereby committed an offence
punishable under Section 336 of the Penal Code.

337. Whoever commits mischief by fire or any explosive substance
Mischicf by fire intending to cause or knowing it to be likely that he will
or explosive with thereby cause the destruction of any building which is
intent to destroy  ordinarily used as a place of worship or as a human dwel-
house, ete. ling or as a place for the custody of property, shall be pu-
nished with imprisonment for life or for any less term and shall also be

liable to fine. ,
COMMENT

Pakistan Penal Code section 436.

Sudan Penal Code section 375.

(1) This section requires that an accused should not only be shown to have intended or
known that he would be likely to cause damage to property but additionally that his inten-
tion or knowledge was with regard to the destruction by fire of a building used for one of
threc purposes specifically, i.e., a human dwelling house, a place of worship or a place for

the custody of property.
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(2) InIndia, “a building uscd as a human dwelling house” was held to include grass and
mat huts used permanently or semi-permanently by peasants but not temporary shelters.
Note that in India a tent was not a building within the meaning of this section. See ‘sections
288 and 343 where “tent” is specifically mentioned as distinct from “building”.

PRACTICE

1. Prove : . .

(@) that the accused committed mischief (section 326).

() that the mischief was committed by fire or an explosive substance.

(c¢) that it destroyed or damaged a building.

(d) that the building was ordinarily used either as :

(i) a place of worship; or
(ii) a human dwelling; or
(iii) a place for the custody of property.

2. Procedure.—As for section 336 except that the trial may only be in the High Court

or a native court of grade A Limited or above.

3. Charge.—I [ ] hereby charge you [ ] as follows :
That on oraboutthe............ day of ..o, Al you committed
mischief by fire [or an explosive substance] to wit............... (describe it) intending to cause

[or knowing it to be likely that you would thereby cause] the destruction of a building which
was ordinarily used as & place of worship [or as @ human dwelling or as a place for the cus-
tody of property] and that you thereby committed an offence punishable under Section 337
of the Penal Code.
338. Whoever commits mischief to any decked vessel or any vessel of
Mischief to ver @ burden of twenty tons or upwards intending to destroy
ssel. or render unsafe or knowing it to be likely that he will
thereby destroy or render unsafe that vessel, shall be punished with impri-
sonment for a term which may extend to fourteen years or with fine or with

both.
COMMENT
Pakistan Penal Code section 437.
Sudan Penal Code section 376.
The insertion into the section of the word “decked” or the words “of a burden of twenty
tons or upwards” is intended to exclude from the operation of the section small native boats

such as dug-out canoes.
PRACTICE

1. Prove :
(a) that the accused committed mischief (section 326).
(b) that the mischief was committed against a vessel.
(c) that the vessel was either decked or of a burden of at least twenty tons.
(d) that when committing the mischief the accused intended to destroy or render unsafe
the vessel or that he knew it to be likely that he would destroy it or render it unsafe.
2. Procedure.—As for section 337.
3. Charge.—I[ ] hereby charge you { ] as follows :
That on or about the.........cc..coueoeeeee. day of ..o -1 SO you committed
mischief [in the case of Section 339 add by fire (or any explosive substance] to a decked
vessel of AB (name it) [or to a vessel of AB of a burden of........... tons] intending [or render
unsafe] the said vessel {or knowing it likely that you will thereby destroy it or render it
unsafe] and that you thersby committed an offence punishable under Section 338 of the
Penal Code.
339. Whoever commits or attempts to commit by fire or any explosive
o substance such mischief as is described in section 338 shall
1o Mischiel by fire be punished with imprisonment for life or for any less
term and shall also be liable to fine.
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Pakistan Penal Code section 438.
Sudan Penal Code section 377.
PRACTICE

1. Prove :

(a) ythat the accused committed or attempted to commit mischief (Section 326).

(b) ; that the mischief was committed or attempted by fire or any explosive substance.

(c) that it was committed or attemptcd to be committed to any decked vessel of a
burden of twenty tons or more.

(d) that when committing the mischief the accused intended to destroy the vessel or
render it unsafe or that he knew he was likely to do so.

2. Procedure.—As for section 337.

3. Charge.—As for section 338.

340. Whoever intentionally runs any vessel aground or ashore intend-
Running  vessel 10 TO COMMIt theft of any property contained therein or to
aground or shore IMsappropiiaie any such property dishonestly or with
fl‘;'ill‘h;gf‘g“l ‘o com-intent that suich theit or misappropriaticn of properly may
‘ be committed shall be punished with imprisonment for a

term which may extend to fourteen years and shall also be liable to fine.

COMMENT
Pakistan Penal Code section 439.
Sudan Penal Code section 378.
(1) This offence is allied to piracy and relates to the preparatory stage of running a ship
aground in order to commit theft of the property contained thercin.

(2) To constitute an offence under this section itis necessary to provethe inten-
tion of the accused and not merely knowledge of the likely result of running the vessel
aground, e.g., a person may run a vessel aground in order to save it fromsinkingalthough he
knew that the vessel would thercby be exposed to attack by thicves : in such a case he would
not have committted an offence under this section.

PRACTICE

1. Prove :

(@) that the accused ran aground or ashore a vessel.

(b) that he did so intentionally ; and

(¢) that his intention was to commit theft of the property contained therein or to dis-
honestly misappropriate any such property or that theft or misapproprition might be
committed.

2. Procedure.—As for section 337.

341. Whoever commits mischief having made preparation for causing
Mischi to any person death or hurt or wrongful restraint or fear
ischief  com- b
mitted after prepa-  Of death or of hurt or of wrongful restraint, shall be pu-
ration néli?h fg; nished with imprisonment for a term which may extend
paveme to five years and shall also be liable to fine.

hurt,
COMMENT

Pakistan Penal Code section 440.

Sudan Penal Code section 379.
This section provides a more severe penalty for a case where mischicf hs been committed

with the aggravating circumstance that the accused has made preparation to use force to
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overcome any oppsition to the carrying out of the mischief. The accused must be shown to
have been prepared to cause death, hurt or wrongful restraint to a person or to use threats of
putting a person in fear of death. hurt or wrongful restraint.

PRACTICE
1. Prove :
(a) that the accused committed mischief (section 326).
(b) thatindoingso he made preparation to causc death, hurt or wrongful restraint to a
person ; or
(¢) thatin doing so be made preparation to put a person in fear of death, hurt or
wrongful restraint.

2. Procedure.—As for section 336.
Criminal Trespass

342. Whoever enters into or upon property in the possession of another
Criminal trespass ~ With intent to commit an offence or to intimidate, insult or
defined. annoy any person in possession of such property or, hav-
ing lawfully entered into or upon such properly, unlawfully remains there
with intent thereby to intimidate, insult or annoy such person or with
intent to commit an offence, is said to commit criminal trespass.

COMMENT

Pakistan Penal Code scction 44i.

Sudan Pcnal Code section 380.

Simple trespass is not a criminal offence. Trespass becomes criminal only when it is
committed in order to commit some offence injurious to a person in possession of the proper-
ty on which the trespass is committed, or in order to cause annoyance to such a person. To
commit criminal trespass undcr this section therefore there must be :

(@) (i) unlawful entry into or upon a property in the posscssion of another ;

(i) unlawful remaining therc.
(b) an intention—
({) to commit an offence ; or
(i) to intimidate, insult or annoy the person in possession of the property.

(2) There must be an actual entry by the person interested. Constructive entry by a ser-
vant acting on the orders of his master is not an entry within the meaning of the scction, i.e.,
the servant and not the master in such a case would be liable for the entry.

(3) The use of force is not necessary. cf., the English law on “forcible entry”.

(4) Although the first part of the section does not state that the entry must be unlawful,
it is implied, e.g., a bailiff may lawfully enter a house to seize property in execution of a war-
rant lawfully issued by a court. Different considerations arise if the trespass is upon land the
ownership of which is the subject of a dispute, and where the accused has entered with the
intention of establishing a right to ownership of the property. The section is clearly intended
to protect possession as distinet from title. Nevertheless, entry in the exercise of a bona fide
claim of right will not constitute criminal trespass unlcss there is proof of the necessary intent
to commit an offence or to intimidate, insult or annoy the person in possession.

(5) The existence of a bona fide claim of right ordinarily excludes the presumption of
criminal inient but a person may attempt to enforce his right in a wrong way, e.g., by using
unnecessary force or intending to wrongfully restrian the person in possession.

(6) The section covers both movable and immovable property; thus there can be a cri-
minal trespass to a motor car as well as to land.

(7) The possession isclearly intended to be posscssion at the time of entry. Possession
does not however necessary imply that the person in possession must be present at the actual
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time of the entry. An entry into an empty house in the absence of the person lawfully in
possession of the house would be trespass.

(8) The section does not protcct a trespasser in possession as against a party lawfully
entitled to possession. The party lawfully entitled to possession has a right of private defence
of his property (See section 60). The trespasser in possession cannot therefore normally
bring an action for criminal trespass to defend his position unless his occupation is acquies-
ced in he acquires no possession within the meaning of this section. For this reason a tres-
passer cannot maintain an action for criminal trespass against another trespasser as he can
have no better right than another trespasser.

(%) The word “annoy” should be taken to mean annoyance which would reasonably
affect an ordinary person, not what would specially and exclusively annoy a particular invidi-
dual.

343. Whoever commits criminal trespass by entering into or remaining
House trespass  in any building, tent or vessel used as a human dwelling or
defincd. any building used as a place for worship or as a place for
the custedy of property or any railway carriage used for the conveyance of
passengers or goods, is said to commit house trespass.
Explanatior—The intreduction of any part of the criminal trespasscr’s
body 1s entering sufficient to constitute house trespass.

COMMENT

Pakistan Penal Code section 442,

Sudan Penal Code section 381.

(1) A person merely entering the open compound of a house cannot be ‘held to have
committed house trespass since he has not actually entered a building used as a human dwell-
ing as defined in section 337. The building must not necassarily be a permanent building and
“tent”is specifically included in the section. Note also the inclusion of “railway carriage”

(2) The explanation to the section is intended to remove any ambiguity as to what fcon-
stitutes an entry into a building.

(3) The entry must be illegal. o one commits an offence under this section if he enters
a building by leave or licence, unless he remains there after the consent of the owner has been
withdrawn.

(4) Criminal trespass within the definition contained in section 342 must be proved i.e.,
the intent to commit an offence or to intimidate, insult or annoy must be proved,

344. Whoever commits house trespass, having taken precautions to
Luking  house conceal such house trespass from some person who has a
trespass defined. right to exclude or eject the trespasser from the building,
tent, vessel or railway carriage which is the subject of the trespass, is said
to commit lurking house trespass.
COMMENT

Pakistan Penal Code section 443.

Sudan Penal Code section 382.

(1) The three essential ingredients of this offence are :

(i) trespass ;

(ir) the trespass must be house trespass ;

‘(ilii) ]:he house trespass must be made in a surreptitious and secretive manner called
‘lurking”.

(2) The word “excluded” suggests the right to keep out a person entering unlawfully.
The word “eject” implies a right to remove a person who may have entered lawfully. A per-
son having no right to exclude may acquire a right to eject as in the case of a lessee ejected for
breach of condition of a lease.

(3) The offender must be have taken some active step to conceal his person, The fact that
the house trespass was committed at night does not necessarily make it lurking house trespass,
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345. Whoever commits lurking house trespass between sunset and

Lurking — house  gunrige, is said to commit lurking house trespass by night.
trespass by  night ’
defined.
COMMENT

Pakistan Penal Code section 444.

Sudan Penal Code section 383. ) ) )
(1) This section adds a further aggravating circumstance of the time of entering to the

offence defined under section 344. )
(2) Note that “night” is ciarified as meaning between sunset aqd sunrise. .
(3) A person who lawfully enters a house by day may be guilty of this offence if he wilful-
ly remains therein after sunset, by concealing his person with the intent to commitan offence

or to intimidate, insult or annoy.

346. A person is said to commit house breaking who commits house

. trespass. if he effects his entrance into the house or any

depouse breaking - part of it in any of the six ways hereinafter described; or

' if being in the house or any part of it for the purpose of

committing an offence or having committed an offence therein, he quits
the house or any part of it in any of such six ways, that is to say—

(a) if he enters or quits through a passage made by hlmsclf or by any
abettor of the house trespass in order to commit the house tres-
DASS; . ]

(b) iLf he enters or quits through any passage not intended by any
person, other than himself or an abettor of the offence, for human
entrance, or through any passage to which he has obtained access
by scaling or climbing over any wall or building;

(c) if he enters or quits through any passage which he or any abettor

- of the house trespass has opened in order to commit the house
trespass by any means by which that passage was not intended by
the occupier of the house to be opened; )

(d)  if he.enters or quits by opening any lock in order to commit the

* house trespass or in order to quit the house after a house trespass;

(e) if he effects his entrance or departure by using criminal force or
committing an assault or by threatening any person with assault;

(f) if he enters or quits by any passage which he knows to have been
fastened against such entrance or departure and to have been
unfastened by himself or by an abettor or the house trespass.

Explanation 1.—The word “house” in this section includes any place
which may be the subject of house trespass.

Explanation 2.—Any out-house or building occupied with a house
between which and such house there is an immediate internal communica-
tion is part of the house within the meaning of this section.

ILLUSTRATIONS

(@) A commits house trespass by making a hole through the wall of Z’s house, or by
cutting a slit in the tent in which Z is living, and putting his hand through the aperture. A

commits house breaking. o '
(b) A commits house trespass by creeping into a ship at a port-hole between

decks. This is house breaking.
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(¢) A commits house trespass by entering Z’s house through a window. This is house
breaking.

(d) A commits house trespass by entering Z’s house through the door having opened a
door which was fastened. This is house breaking.

(¢) A commits house trespass by entering Z’s house through the door having lifted a
latch by putting a wire through a hole in the door. This is house breaking.

(f) A finds the key of Z’s house door which Z had lost and commits house trespass by
entering Z’s house having opened the door with that key. This is house breaking.

(g) Z is standing in his doorway. A forces a passage by knocking Z down and commits
house trespass by entering the house. This is house breaking.

(h) Z, the doorkeeper of Y, is standing in Y’s doorway. A commits house trespass by
entering the house having deterred Z from opposing him by threatening to beat him.

This is house breaking.
COMMENT

Pakistan Penal Code section 445.

Sudan Penal Code section 384.

(1) House breaking may be effected in the six ways stated in paragraphs (a) to (f) of the
section. In paragraphs (a) to (¢) the entry is effected by a passage which is not an ordinary
means of access to the bouse. In paragraphs (d) to (f) the entry is cffected by the use of force.

(2) “House" as defined in the section would appear also to include “tent” and “railway
carriage” referred to in section 343. Explanation (2) widens the meaning of the word “build-
ing” to include out-buildings connected to the main building by a connecting passage.

347. Whoever commits house breaking between sunset and sunrise,
House breaking  jggajd to commit house breaking by night.

by night defined.
COMMENT
Pakistan Penal Code section 446.
Sudan Penal Code section 385.
This section defines the offence of house breaking by night which is burgjary in English
Law. The time of entry is the essence of the offence.

348. Whoever commits criminal trespass shall be punished with
Punishment for iMprisonment for a term which may extend to one year or
criminaltrespass..  with fine which may extend to fifty pounds or with both.

COMMENT
Pakistan Penal Code section 447,
Sudan Penal Code section 386.
This section provides the punishment for the simple offence defined in section 342.

PRACTICE
1. Prove :
(@) that the complainant had possession of the property in question,
(6) that the accused entered into or upon the property or that he unlawfully remained
there after having lawfully entered therein or thereto.
(¢) that he so entered or remained there with the intention :
(i) to commit an offence; or
(i) to intimidate, insult or annoy the person in possession.
2. Procedure.—No warrant is required for the arrest of an accused. The offence is bail-
able and compoundable and may be tried by any court.

3. Charge.—I [ ] hereby charge you { ] as
follows :
That on or about the...............co.c.oo.o..... day of....cooooieiiicee, at
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land (describe it) then in the possession of AB, and thereby committed an offence punishable
under Section 348 of the Penal Code.

349. Whoever commits house trespass shall be punished with imprison-
ment for a term which may extend to one year or with
fine which may extend to fifty pounds or with both.

COMMENT
Pakistan Penal Code section 448.

Sudan Penal Code scction 387. ) )
Tlllﬁs section provides the punishment for the offence defined in section 343.

PRACTICE

Punishment  for
house trespass.

1. Prove : ] )
i i : tion

) that the complainant had possession of the property in ques . }

Eb% that the property was a building, tent or vessel used as a human dwelling or any
dwelling used as a placc of worship or as a place for the custody of property.

(¢) that the accused entered into the building or having lawfully entered remained
there. o )

(d) that he did so with intent to commit an offence or to intimidate, insult or annoy the
person in possession.

2. Procedure.—As for scction 348.

3. Charge—I [ ] hereby charge you [ ] as
follows :
? That on or about the........ day of e At

i ingi ~unlawfully remaining on] the house in the
u committed house trespass by entering into [or unlaw 12inin s
ggssession of AB, with intent to commit the offence of—[or to intimidate, insult or annoy

the said AB] and thereby committed an offence punishable under Section 349 of the Penal
Code.

350. Whoever commits housc trespass in order to commit any offence
House trespass to  punishable with death, shall be punished with imprison-
commit  offence ment for a term not exceeding fourteen years and shall

gtc';xiﬁbabk with also be liable to fine.

COMMENT

Pakistan Penal Code section 449,

Sudan Penal Code section 388. . . ] ) ) e
This section only deals with an entry in which the intention to commit 2 capital crime

falls short of an attempt. If the attempt is actually made or if the intention is carried out the
accused would be additionally liable on those grounds.

PRACTICE

1. Prove :

a) that the accused committed housc trespass. )

Ebg that he did so in order to commit an offence punishable with death. )

2. Procedure.—No warrant is required for the arrest of an.accused. The offence is not
normally bailable and not compoundable and may only be tried by the High Court or a
native court of grade A Limited or above.

3. Charge—1T [ 1 hereby charge you [ ] as
follows :

That on or about the.................... day of ..o

you committed

a
house trespass by entering into {or unlawfully remaining in] the building [or tent or vessel]
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of AB, used as a human dwelling [or for the custody of property] in order to commit the
offence Of which is punishable with death, and that you thereby commit-
ted an offence punishable under Section 350 of the Penal Code.

351. Whoever commits house trespass in order to commit any offence

co,’iﬁ:?fe trespass to punishable with fourteen years imprisonment, shall be
nce : . . . "
punishable  with  Pumished with imprisonment for a term not exceeding ten

fourteen years im- years and shall also be liable to fine.
prisonment.
352. Whoever commits house trespass in order to commit any offence
House trespass  punishable with imprisonment, shall be punished with
to commit offence  jmprisonment for a term which may extend to seven years

punishable with im- .
prisonment. and shall also be liable to fine.

COMMENT
Pakistan Penal Code scctions 450 and 451.
Sudan Penal Code sections 389 and 390.
PRACTICE
1. Prove :
(a) that the accused committed house trespass.
(b) that he did so in order to commit an offence punishable:
(i) under section 351 with fourteen years imprisonment ;or
(i) under section 352 with any term of imprisonment,
2. Procedure.—For section 351 as for section 350. For section 352 as for section 350
except that the case may be tried by a magistrate of the third grade or by a native courtof
grade D or above.

3. Charge.—I | ] hereby charge you [ ] as
follows :

That on or about the........ ... day of ....ccoovveven. ateven you committed
house trespass by entering into [or remaining ) in the building of AB used as a human dwell-
ing [or for the custody of propery] in order to commit the offence of ... . , and that

you thereby committed an offence punishable under Secion 351 of the Penal Code.

353. Whoever commits lurking house trespass or house breaking, shall
Lurking house D€ punished with imprisonment for a term which may
trespass or house extend to two years and shall also be liable to fine.

breaking.
COMMENT
Pakistan Penal Code section 453.
Sudan Penal Code section 392.
This section provides the punishment for the offence defined in section 344 and 346,

PRACTICE
Prove :
(A) In lurking house trespass :
(i) that the accused committed house trespass (section 343).
(i7) that he did so after taking precautions to conceal his trespass from another per-
son who had a right to exclude or eject him (section 344).
(B) Inhouse breaking :
(i) that the accused committed house trespass (section 343).
(i) that he effected his entrance into any part of the house in any of the six ways
described in section 346 or, if he entered with intent to commit offence, that he
quitted in any one of the six ways described in section 346.
2. Procedure.—No warrant is required for the arrest of an accused. The offence is bail-
able but not compoundable and may be tried bya magistrate of the third grade or by a native
court of grade D or above,
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354. Whoever commits lurking house trespass or house breaking in
Lurking  house OTder to commit any offence punishable with imprison-
trespass or houss ment, shall be punished with imprisonment for a term

breakinginorder o which may extend to fourteen years and shall also be
punishable with im-  [iable to fine.
prisonment.

COMMENT
Pakistan Penal Code section 454,
Sudan Penal Code section 393.
PRACTICE
1 Prove : i ) ) )
(a.) that the accused committed lurking house trespass (section 344) or house breaking
(section 346).

(b) that he did so in order to commit an offence punishable with imprisonment.
2. Procedure.—As for scction 353, except that the offence is not normally bailable,

3. Charge.—I [ 1 hereby charge you [ ] as
follows : . .
That on or about the....................... ... day of . y At you comnmittde

lurking house trespass by entering into [or remaining in] a building in the possession of AB,
and used as a human dwelling, in order to commit the offence of.................... .and that
you thereby committed an offence under Section 354 of the Penal Code.

355. Whoever commits lurking house trespassd by }rlﬁ_ght or house
: breaking by night, shall be punished with imprisonment
house ugnt,
tre?r:;}s(smgor howse  for a term which may extend to three years and shall also
breaking by night.  pe fiable to fine.
COMMENT

Pakistan Penal Code section 456.

Sudan Penal Code section 395. ) ]
This section providcs the punishment for the offence defined in section 345 and 347.

PRACTICE

1. Prove : )
(A) In lurking house trespass at night : )
(?) that the accused committed lurking house trespass (section 344).
(if) that it was committed after sunset and before sunrise.
(B) In house breaking by night : . )
(7) that the accused committed housc breaking (section 346).
(it) that it was committed after sunset and before sunrise.

2, Procedure.—As for section 353,

3. Charge.—I [ ] hereby charge you [ ]as
follows : .
That on or about the........c...cccceeenn. day of ...ocooooiii, -1 AU you committed

lurking house trespass by night [or house breaking by night] by entering into the building
[or unlawfully remaining in the building] in the possession of AB, used as a human dwelling,
after the hour of sunset and before the hour of sunrise, and that you thereby committed an
offence punishable under Section 355 of the Penal Code.

356. Whoever commits lurking house trespass by night or house-
Lurking house Dreaking by night in order to commit any offence punish-
trespass or house  able with imprisonment, shall be punished with imprison_
e Y e ee ment for life or any less term and shall also be liable to fine
punishable with im-
prisonment,
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COMMENT

Pakistan Penal Code section 457. :

Sudan Penal Code section 396.

PRACTICE

1. Prove :

(@) that the accused committed either lurking house trespass (section 344) by night
(section 345), or house breaking (section 346) by night (section 347).

(b) that he did so in order to commit an offence punishable with imprisonment.

Z. Procedure.—As for section 353 except that the offence is not normally bailable.

3. Charge.—] [ ] hereby charge you | 1 as
follows :
That on or about the........... ... day of oo Al you committed

Iurking house trespass by night [or house breaking by night] by entering into the building
belonging to AB, and used as a human dwelling [or for the custody of property] after sunset
and before sunrise, in order to commit the offencc of ... (mention it) and that you
thereby committed an offence punishable under Scction 356 of the Penal Code.

357. If at the time of the committing of lurking house trespass by

. nightor housc breaking by night any person guilty of such

. rjk)?g' pability for offence voluntarily causes or atiempts to cause death or

pass or house break- ~ grievous hurt to any person, every person jointly concerned

g’cﬁtgy night where in committing such lurking house trespass by night or
7 or grievous . . B . . .

hurt caused. house breaking by night shall be punished with imprison-

ment or life or any less term and shall also be liable to fine.

COMMENT

Pakistan Penal Code scction 460.

Sudan Penal Code section 399.

(1) This section makes the offender liable to greater punishment for his conduct in
committing lurking house trespass or housc breaking by night if one of his confederates
causes death or grievous hurt in the 2rocess of the house trespass or house breaking. It does
not make all persons involved in the house trespass or house breaking jointly liable for caus-
ing the death or grievous hurt. The section applies only when it cannot be shown that the
accused had any intention to commit an offence other than house breaking or house tres-
pass. If he is shown to have had a common intention with others of causing the death or
grievous hurt then this section cannot apply.

(2) The death or grievous hurt must actually be caused at the time of committing the
lurking house trespass or house breaking by night.

PRACTICE
1. Prove :
(@) that two or more persons were jointly concerned in committing lurking house
trespass by night or house breaking by night.
(b) that they or some of them committed such an offence.
(¢) that one of them caused or attempted to cause death or gricvous hurt,
(d) that he did so whilst engaged in committing lurking house trespass by night or
housebreaking by night.
2. Procedure.—As for section 352 except that the offence may only be tried in the High
Court or by a native court of grade A Limited or above.
3. Charge.—I [ ] hereby charge you [ 1 as follows :
That on or about the... ...~ day of ... at

you were jointly concerned with PQ in committing lurking house trespass by night [or house
breaking by night] by entering into the building in the possession of AB, and used as a hu-
man dwelling, and that at the time of committing such lurking house trespass by night [or
house breaking by night] the said PQ, who is guilty of such offence, voluntarily caused the
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death of AB [or attempted to cause death, or grievous hurt to AB] and that you thereby
committed an offence punishuble under Scction 357 of the Penal nge. ) )
3538. Whoever dishonesily or with intent to commit mischief breaks
Breaking  open  OPEN OT unfastens any closed receptacle which contains or
recoptacle. contain-  which he believes to contain property, shall be punished
ing property. with imprisonment for a term which may extend to two
- i with both.
years or with fine or wi COMMENT
Pakistan Pcnal Code septiox_l‘oé(l)6l.
%%(irt\lxlofg n‘z‘lrlecCeTJcL{chS:’?tslic;;lliiﬁes .any place or vessel which is a‘{elceptaf]c for‘ ‘anything,flgd
includes a safc, a package, a room 1or [ﬁafjt”ofa room. The words “‘closed” and ““fastene o
[ i an “locked”.
not appear necessarily to mea L ACTICE
1. Prove :
(@) that therc was a receptacle closed or fastened. ] ' o »
(b)  that it contained property or that the accused believed that it contained property.
(¢) that the accused broke it open or unfastened it. )
(d) that he did so dishonespy or.witi mtan to commit mischief. )
2. Procedure.—No warrant is required for the arrest of an accused. The offence is
bailable but not compoundable and may be tried by any court. ' -
359. Whoever, being entrusted with any closed receptacle whlch contains
or which he believes to contain property, without having
B sy poroon authority to open the same dishonestly or with intent

receptacle by person / ] ¢ '
entrusted with cus-  to commit mischief break open or unfastcns that receptacle

tody: shall be punished with imprisonment for a term which
end to three years or with fine or with both.
may ext Y COMMENT

Pakistan Pcnal Code secti011041162.

Sudan Penal Code section 401, ) ) )

Augreater punishment is provided by this section for the offence un(%ler section fSS when
. - o o : ; tacle.
t is committed by a person who is in a position of trust in relation to the recep
e vap PRACTICE

1. Prove : ] i )

(@) the points required in section 358; and

(b) that the accuscd was entrusted with the reeeptacle.

(c) that it was entrusted to him closed or fastened.

{d) that he had no author}ty to open it.

2. Procedure.—As for section 358.

3. Charge.—I | ] hereby charge you [ ] as follows :
That you, on or about the.............cc.ccoveeeee day of ... Ao,
being entrusted with a certain closed receptacle........ .by AB, containing [or

i i i i i R dishonestly
hich you believed to contain] certain property, to wit..................... S , you ]
Fz,):l' wit% intent to commit mischief] broke open [or unfastened] the said receptacle, without
having authority to open the same; and that you thereby committed an offence punishable
under Scction 359 of the Penal Code. . i .
360. Whoever is discovered between sunset and sunrise carrying false
keys or other instruments suitable for house breaking and
Lurking Wit ooan  seeks to conceal himself or is otherwise shown to have a
preaking fmp criminal intention, shall be punished with imprisonment
for a term which may extend to three years and shall also be liable to fine,
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COMMENT
Sudan Penai Code section 402.
This section prescribes the punishment for the offence of carrying house breaking
implements by night in circumstances in which the offender takes steps to conceal his pre-
sence or is otherwise shown to have a criminal intent. cf. scction 405 and section 409.

PRACTICE

1. Prove :

(@) that the accused was carrying false keys or other implements.

(b) that he was so discovered between sunset and sunrise.

(c) that he was secking to conceal himself or was otherwise shown to be intending to

commit an offence.

2. Procedure.—As for section 358.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you on or about the............... day of .o Al
between sunset and sunrise werc carrying false keys [or specify what other implements] and
were seeking to conceal yourself [or with the intention of committing an offence] and thercby
committed an offence punishable under Section 360 of the Penal Code.

361. Whoever imitates or alters any key or fabricates any instrument
' intending that such false key or instrument shall be used
Fabrication  of - for g criminal purpose, shall be punished with imprison-

fxz::esr?t.key or IS ment for a term which may extend to two years and shall
also be liable to fine.
COMMENT

Sudan Penal Code section 403.
To constitute an offence under this section it is necessary to prove a crimial intention on
the part of the accused. Proof of mere possession of false keys, etc., is not sufficient.

PRACTICE

1. Prove :

(a) that the accused imitated or altered a key or fabricated an instrucment.

(b) that the accused intended to use such key or instrument for a crimial purpsoe.

2. Procedure.—As for section 358.

3. Charge.—I [ ] hereby charge you [ j as follows :

That you on or about the......................... day of oo Al s
imitated [or altered] a key [or fabricated an instrument] with the intention of committing an
offence and thereby comnmitted an offence punishable under Section 362 of the Penal Code

CHAPTER XX
FORGERY

Making a false  362. A person issaid to make a false document—
document  dcfined.

(a) who dishonestly or fraudulently makes, signs, seals or executes
a document or part of a document or makes any mark denoting
the execution of a document with the intention of causing it to
be believed that such document or part of a document was made,
signed, sealed or executed by or by the authority of a person by
whom or by whose authority he knows that it was not made, signed,
sealed or executed or at a time at which he knows that it was not
made, signed, sealed or executed; or

(b) who without lawful authority dishonestly or fraudulently by
cancellation or otherwise alters a document in any material part
thereof after it has been made or executed either by himself or by
any other person whether such person be living or dead at the time
of such alteration; or

(¢) who dishonestly or fraudulently causes any person to sign, seal,
execute or alter a document knowing that such person by reason
of unsoundness of mind or intoxication cannot or that by reason
of deception practised upon him he does not know the contents of
the document or the nature of the alteration.

363. Whoever makes any false document or part of a document, with

intent to cause damage or injury to the public or to any

Forgery and for-  person or to support any claim or title or to causc any
ged document de- . .

fined person to part with property or to enter into any express

or implied contract or with intent to commit fraud or

that fraud may be committed, commits forgery; and a false document

made wholly or in part by forgery is called a forged document.

ILLUSTRATIONS

(@) A has a letter of credit upon B for one hundred pounds written by Z. A in order to
defraud B adds a cipher to the one hundred and makes the sum one thousand pounds, inten-
ding that it may be believed by B that Z so wrote the letter. A has committed forgery.

(b) A without Z’s authority affixes Z’s seal to a document purporting to be a convey-
ance of a plot from Z to A, with the intention of seiling the estate to Band thereby of
obtaining from B the purchase money. A has committed forgery.

(¢) A picks up a cheque on a banker singed by B payable to bearer but without any sum
having been inserted in the cheque. A fraudulently fills up the cheque by inserting the sum
of fifty pounds. A commits forgery.

(d) A leaves with B his agent a cheque on a bank signed by A without inserting the sum
payable and authorises B to fill up the cheque by inserting a sum not exceeding two hundred
pounds for the purpose of making certain payments. B fraudulently fills up the cheque by
inserting the sum of three hundred pounds. B commits forgery.
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(¢) A draws a bill of exchange on himself in the name of B without B’s authority intend-
ing to discount it as a genuine bill with a banker and intending to take up the bill on its ma-
turity. Here, as A draws the bill with intent to deceive the banker by Jeading him to suppose
that he had the security of B and thereby to discount the bill, A is guilty of forgery.

(/) Z’s will contains these words—*“T direct that all my remaining property be equally
divided between A, B and C. A dishonestly scratches out B’s name intending thatit may be
believed that the whole was left to himself and C. A has committed forgery.

(g) A sells and conveys a plot to Z. A afterwards, in order to defraud Z of the plot’
executes a conveyance of the same plotto B dated six months earlier than the date of the con-
veyance to Z, intending it to be believed that he had conveyced the plot to B before he con-
veyed it to Z. A has committed forgety.

(#) Z dictates his will to A. A inlentionally writes down a different legatce from the le-
gatec named by Z and by reprcsenting to Z that he has prepared the will according to his
instructions induces Z to sign the will. A has committed forgery.

(1) A writes a letter and signs it with B’s name without B’s authority certifying that A is
man of good character and in distressed circumstances from unforeseen misfortane, intend-
ing by means of such letter to obtain alms from Z and other persons. Here, as A made a
false document in order to induce Z to part with property, A has committed forgery.

(j) A without B’s authority writes a letter and signs it in B’s name certifying to A’s
character, intcnding thereoy to obtain employment under Z. A has committed forgery
inasmuch as he intended to deceive Z by the forged certificate and thereby to induce Z to
enter into an express or implied contract for service.

Explanation 1.—A man’s signature of his own name may amount
forgery.
ILLUSTRATIONS

(@) A signs his own name to a bill of exchange intending that it may be believed that the
bill was drawn by another person of the same name. A has committed forgery.

(b) A writes the word ““accepted” on a piece of paper and signs it with Z’s name, in order
that B may afterwards write on the paper a bill of exchange drawn by B upon Z, and nego-
tiate the bill as though it had been accepted by Z. A is guilty of forgery; and if B knowing
the fact draws the bill upon the paper pursuant to A's intentions, B is also guilty of forgery.

(c) A picks up a treasury voucher payable to a different person of the same name. A
endorses the voucher in his own name, intending to cause it to be believed that it was en-
dorsed by the person to whose order il was payable : here A has committed forgery.

(d) A purchases a house sold under execution of a decree against B. B after the seizure of
the house in collusion with Z executes a lease of the house to Z at a nominal rent and for a
long period and dates the lease six months prior to the seizure with intent to defraud A and
to cause it to be believed that the lease was granted before the seizure. B, though he executes
the lease in his own name, commits forgery by antedating it.

(e) A a trader in anticipation of insolvency lodges effects with B for A’s benefit and with
intent to defraud his creditors; and in order to give a colour to the transaction writes a pro-
missory note binding himself to pay to B a sum for value received and antedates the note
intending that it may be believed to have been made before A was on the point of insolvency.
A has committed forgery.

Explanation 2.—The making of a false document in the name of a
fictitious person intending it to be believed that the document was made
by a real person or in the name of a deceased person intending it to be
believed that the document was made by the person in his lifetime, may

amount to forgery.
ILLUSTRATION
A draws a bill of exchange upon a fictitious person and fraudulently accepts the bill in the
name of such fictitious person with intent to negotiate it. A commits forgery.

-
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364. Whocver commits forgery shall be punished with imprisonment
for a term which may extend to fourteen years or with

fine or with both,
COMMENT

Punishment  for
forgery.

Pakistan Penal Code sections 463, 464 and 465.

Sudan Penal Code sections 404, 405 and 406.

(1) Sections 362 and 363 correspond closely with the provisions of sections 1 and 2 of the
Forgery Act 1913 of the Imperial Parliament. The object of forgery is ordinarily to cheat by
causing a wrongful distribution of property by means of a false document. In both cheating
and forgery there is deception caused or intended to be caused by false representations.

(2) The words “with the intention of causing it to be believed”. The intention may be to
offer the false documents as evidence in a court. The intention therefore may not necessarily
be that the false document has to be believed by the person defrauded.

(3) In India, the meaning of the word “makes” was in dispute. The better authority was
that “makes” should be read ejusdem generis with “signs, seals or executes’’ i.e., that making
a document means signing or otherwise executing it. The other opinion is that “makes”
means simply bringing into existence. )

(4) The word “signs” includes a mark such as a thumb print in the case of an illiterate

eISoxn.
P (5) Section 362 paragraph (a). The first part of this paragraph contemplates the making,
signing, sealing or executing of a document or part of a document with the intention of it

being believed : o
(i) that the document had really been signed by the person purporting to sign it;

or
(i) that it had been so signed at a time when it purports to have been signed but at
which it was not.

(6) It is forgery to make a document for another without his lawful authority provided
that it is so made dishonestly or fraudulently. In such cases it is essential to prove not only
lack of authority but also a dishonest intention with great certainty. The reason for this
caution is that mere abuse of authority does not necessarily lead to a conclusion that there
is forgery. It is not forgery where an act is done under the honest belief that the party doing
it had a right to do it although in fact he really had no such authority. The authority to
execute a document for another must then be shown to have been assumed for the purpose
of fraud.

(7) Section 362 paragraph (b) covers the case of a fraudulent alteration of a document:
see illustrations (), (¢), () and (f) to section 363. Note that the alteration must be made
subsequent to the completion of the document. The alteration must also be to a material part
of the document and it is no defence to say that the alteration was merely to correct an error
or was otherwise justifiable. The proper course in such a case is to make a further document.
The alteration must also be unauthorised as well as fraudulent.

(8) Section 362 paragraph (c) covers those cases in which a person is made to sign or
alter a deed by a trick or at a time when he is of unsound mind or drunk. See section 51 for
what constitutes “unsoundness of mind” for the purpose of this section. In the case of in-
ducing an intoxicated person to sign a document it is not necessary that the accused should
have administered the intoxicant,

(9) Under Explanations (1) and (2) to section 363 and the illustrations thereto, the
offence lies not in the use of a false name or the fact of signature but in the intent to use a
false name or the person’s own signature for a fraudulent purpose.

(10) To complete the offence of forgery in section 363 it is not necessary that the fraud
should actually be committed or damage caused. Proof of theintent of the accused and of
the offence of the making of a false document only are tequired. It follows that it is not
necessary that the document in question should have been used or published. The intent
proved must be :

(@) to cause damage or injury to the public or to a person; or
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(b) to suprort a claim or title; or

(¢) to cause a person to part with property; or

(d) to cause a person to enter into a contract; or

(e) to commit fraud; or

(f) to abet another to commit fraud.

ii. In the case of Patrick Okpalo v. Commissioner of Police, it was held on appeal before
the Northern Nigerian High Court that, although no document had been produccd in evi-
dence, there could be a conviction for forgery. The document in question had, in fact, been
swallowed by the accused when he was arrested. Evidence was given of the contents of the
document. The High Court held that the lower court had correctly admitted evidencc of
the contents of the document and per curiam stated that in a trial for forgery, circumstances
can arise where secondary evidence is admissible. A mere notice to produce will not be
enough to admit such evidence and the usual principles on which secondary evidence can
be admitted must be strictly observed. The most important of these principles requires
an original document to be accounted for before secondary evidence can be received. For
instance, it might be shown that the original was in the possession of the accused or that it is
lost or destroyed or where its production is physically impossible or highly inconvenient.!

PRACTICE
i. Prove :
(@) (@) that the accused madc, signed, sealed or executed the document in question or
any part thereof; or
(#) that it was made by someone else.
(b) that it was made under any of the circumstances stated in section 363.
(¢) that the accused made it dishonestly or fradulently or with any of the specific intents
enumerated in section 362.

2. Procedure,—A warrant is required for the arrest of an accused. The offence is not nor-
mally bailable and not compoundable and may be tried by a Chief Magistrate or a native
court of grade A Limited or above.

3. Charge.—I [ ] hereby charge you [ ] as
follows :

That on or about the..... .cccc.c..coovvne. day Of e, FEX TS you
forged a certain document, t0 Wit.........coccooevvivevvireveneennn. (describe if) with intent to cause
damage [or injury] to AB [or to support a certain claim of title] t0 Wit .....cccooovioerriccciirsienn,
[or to cause AB to part with certain property,] t0 Wit......cc..ooocoovoocvnreineee. [or to enter into a

certain contract with AB with regard to (mention the subject) or with intent to commit fraud
(specify it) or that fraud may be committed by PQ (or a person unknown) and the you there-
by committed an offence punishable under Section 362 of the Penal Code.

Forgery of public o
seals oo 365. Whoever forges

(a) a thing which purports to be the great seal of the United Kingdom
or the public seal of the Northern Region or of any government
within the Federation of Nigeria or Her Majesty’s privy seal or
any privy signet of Her Majesty or Her Majesty’s royal sign manu-
al or the seal of the Governor or any public seal lawfully appointed
to be used for authenticating an act of state in any part of Her
Majesty’s dominions or in any country under the protection of
Her Majesty; or

(b) adocument having on it or affixed to it any such seal signet or sign
manual or anything which purportsto be or is intended by the
person to be understood to be, any such seal, signet or sign manual,

shall be punished with imprisonment for life or for any less term and shall
also be liable to fine.

1. Patrick Okpalo v. Commissioner of Police 1962 N.N.L.R. 14,
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COMMENT

Nigerian Criminal Code section 467 (1).
This section codifies one of the earliest offcnces known to English Law : the forgery of
the seals of State formerly considered as treason. The offence was also known to Roman

law.
PRACTICE

1. Prove.—Forgery as in scction 364 with reference to the Great Seal of the United
Kingdom or some other seal mentioned in the section.

2. Procedure.—As for section 364.

3. Charge.—As for section 364 stating the nature of the seal and showing the intent to
cause damage or injury to the public.

366. Whoever fraudulently or dishonestly uses as genuine any docu-

- ~ ment which he knows or has reason to bclieve to be a

. }éf_;;"e% o st forged document, shall be punished in the same manner
as 1f he had forged such document.!

COMMENT

Pakistan Penal Code section 471.

Sudan Pcnal Code section 410.
(D) Under this section not only a dishonest user of a false document but also the forger

himself may be prosecuted if there is evidence of use but insufficient proof of forgery.
(2) To constitute an offence under this section there must be both knowledge and

fraudulent intention. The two questions which arise are :
() whether the accused kncw or had reason to believe the document to be forged; and

(b) whether he used the document frudulently or dishonestly.
PRACTICE
1. Prove :

(@) that the accused used a document as genuine.

(b) that the accused knew or had reason to belicve that the document was forged.

{c¢) that he did so fraudulently or dishonestly.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not nor-
mally bailable and not compoundable and may be tried by the same court as the by which

the forgery is triable.

3, Charge.—1 { ] hereby charge you [ ] as
follows :

That on or about the........c day of .o, Al you
fraudulently [or dishonestly]used as genuine a certain document, to Wit.................... which

you then knew [or had reason to believe] to be a forged document; and that you thereby
committed an offence punishable under Section 366 of the Penal Code.

367. Whoever makes or counterfeits any seal, plate or other instrument

. for making an impression intending that the same shall be
silr\:lga];&%tgfgﬁssgil used for the pupose of committting forgery or with such
with intent to com-  jntent has in his possession any such seal, plate or other
mit forgery. instrument knowing the same to be counterfeit, shall be
punished with imprisonment for a term which may extend to fourteen years
and shall also be liable to fine.
1. This section was discussed in the casc of Patrick Okpalo v. Commissioner of Police. 1962 N.N.L.R. 14.

Sec also Note 11 to Section 364.
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(c) that he did so fraudulently or dishonestly or with intent to commit damage or

injury to the public or to any person.

2. Procedure.—As for section 367.

3. Charge.—1 [ ] hercby charge you [ ] as follows :

That on or about the........ . day of................... at. you
fraudulently {ur dishonestly, or with intent to cause damage or injury to AB (or to the pub-
lic] cancelled [or destroyed, or defaced. or attempted to cancel, destroy, deface or scereted
or attempted to secrete, or committed mischicf in respect of ] a document, which is [or pur-
ported to be} a will [or any valuable security} and that you thereby committed an offence
punishable under Section 370 of the Penal Code.

371. Whoever, being a clerk, officer or servant or employed or acting
o in the capacity of a clerk, officer or servant, wilfully and
acnoieation of - with intent to defraud destroys, alters, mutilates or falsifies
any book, paper, writing, document of title or account,
which belongs to or is in the possession of his employer or has been re-
ceived by him for or on behalf of his employer, or wilfully and with intent to
defraud makes or abets the making of any false entry in or omits or alters
or abets the omission or alieration of any material particular from or in
any such book, paper, writing, document of title or account, shall be
punished with imprisonment for a term which may extend to seven years
or with fine or with both.
COMMENT
Pakistan Penal Code section 447A.
Sudan Penal Code section 415,
(1) See section 204 of the Criminal Procedure Code.
(2)This section follows English statute law. See section 1 of the Falsification of Ac-
counts Act 1875 of the Imperial Parliament.

(3) The section only requires falsification with an attempt to defraud. It does not require
deprivation of property. “Intent to defraud” equals “fraudulently” (sce section 17).

(4) The section is not intended to punish a person merely for maintaining incorrect or
false accounts. It punishes a person for maintaining accounts which are not honest.

(5) The accused must be shown to have destroyed, altered or mutilated o falsified a
boo}( of account. If the merely hides it away he has not committed an offence under this
section.

(6) Accounts may be falsified by committing to make an entry as much as by altering an
existing entry.

PRACTICE

1. Prove :

(a) that the accused was a clerk, officer or servant or acted in such capacity.

(b) that he destroyed, altered, mutilated or falsified a book, paper, writing, valuable

security, or account in question.

(¢) that the book, paper, etc., belonged to or was in the possession of his employer, or

had been received by him for or on behalf of his employer.

(d) that the accused did as in () above wilfully and fraudulently.

2. Note.— Instead of (b) above it may be proved that the accused made or abetted the
making of any false entry in, or omitted or altered, or abetted the omission or alteration of
some material particular in a form, or in a book, paper, etc.

3. Procedure.—As for section 367.

4. Charge.—I [ ] hereby charge you | ] as foliows :

That on or about the.........c................ day of oo, -1 A
you being a clerk [or officer or servant or employed or acting in the capacity of clerk, officer
or servant] wilfully and with intent to defraud, destroyed [or altered, mutilated or falsified]
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book, to Wit or paper, writing, valuable security, or accgunt] which tge-
i;]rz,ged to {or was in the possessio[n opf)‘j %ou employer AB {or which was repewed by you t?ir
or on behalf of your employer the said AB] [or you wilfully and with intent to defraud,
made or abetted the making of any false entry, to Wit.................... in (or omitted or altered the
omission or alteration of any material form) any such book, etc.,] and that you thereby
committed an offence punishable under Section 371 of the Penal Code.

Property and Other Marks

372. A mark used for denoting that movable property belongs to a

property mark  particular person is called a property mark.

defined.
373. Whoever marks any movable property or goods or uses any case,
package or other receptacle containing movable property
Using a fake or goods or uses any case, package or other receptacle
property mark de- o ying any mark thereon in a manner reasonably calcu-
' lated to cause it to be believed that the property or goods
so marked or any property or goods contained in any such receptacle so
marked belong to a person to whom they do not belong, is said to use a

false property mark.

374. Whoever uses any false property mark shall unless he proves

punishment _for that he acted without intent to defraud, be punished with

using o false pro- imprisonment for a term which may extend to one year or
perty mark. with fine or with both.

COMMENT
Pakistan Penal Code sections 479, 481 gnflg&.
dan Penal Code sections 416, 417 an . ) )
(Sll; aélc:ctions 372 and 380 originate from the Imperial Statute, the Merchandise Marks
tof 1887. o
Ac (3) A bona fide dispute as to the right to use a trade mark is a civil matter. The court has
a discretion to direct that the complainant takes his case to a civil court when it is of the
opinion that the dispute is bona fide as to the right tg.use a particular mark or where there
hasb ndue delay in commencing criminal proceedings. )
af& tizlél: mark is aymark for denoting that goods are manufactured by or merchandise of a
particular person. A property mark is a mark used for denoting that movable property be-
t articular person. ] ) )
lon%z) Oﬂri)s not neceps)sary to prove that the mark used by the accused was identical with that
of the complainant : it is sufficient to show that they were so similar that an ordinary person
ight not be able to distinguish the difference. )
mlg(5) It is also not necessary to prove that any person was actually deceived by the false
mark. An intent to defraud, or knowledge that it was likely that a person would be defraud-
ed by the false mark, must be proved.
PRACTICE

1. Prove :
(a) that the accused marked some movable property or goods or a case, package or

ceptacle containing movable property or goods. )

) (t)ﬁl;‘tﬂi'l?dig soina man'ne% reasonab?y cglculated to cause it to be believed that the
property or goods so marked or any property or goods contained in any snch recep-
tacle so marked belonged to a person to whom they did not belong.

(c) that he did so intentionally.

orprove ;
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(a) that kthe accused used a case, package or other receptacle having thereon a property
mark. :

(b) that he did so in a manner reasonably calculated to cause it to be believed that the
property or goodscontained in a receptacle so marked belonged to a person to whom
they did not belong,

(¢) that he did so intentionally.

2. Procedure.—A warrant is requircd for the arrest of an accused. The offence is bail-

able and not compoundable and may be tried by any court,

3. Charge.— [ hereby charge you fol :
That on or about the] ........... y ......... %da}; of.F ............................. ]?LOIOWS
you used a false property mark to wit.................c.o....... to denote that certain goods belonged

to AB [or were the property of AB,] whose property they were not, in a manner reasonably
calculated to cause it to k}e believed that such goods were the property of AB and that you
thereby committed an offence, punishable under Section 374 of the Penal Code.

c 375. Whoever counterfeits any property mark used by any other
ounterfeiting 2 person, shall be punished with imprisonment for a term

property mark usc . . .
by another. which may extend to two years or with fine or with both.

) COMMENT
Pakistan Penal Code section 382.
Sudan Penal Code section 419
This section carries a more severe penalty because the accused has actually counterfeited
a property mark.
PRACTICE
1. Prove :
(a) that the thing in question was a property mark.
(b) that it was so used by some other person,
§C)P that the accused counterfeited it.
. Procedure.—As for section 374 except that it may be tried i
A rosedure. A pt that i y be tricd by a native court of grade

3. Charge.—1 | hereby charge y
e 1 hereby charge you [ ] as
That on or about the........... day of...oooii At you
counterfeited property mark,..................cccocoooiiii. used by AB, and that yoﬁ thereby

committed an offence punishable under Section 375 of the Penal Code.

376. Whoever counterfeits any property mark used by a public servant
Conerteting & or any mark used by a public servant to denote that any
mark ey bg 2 property has been manufactured by a particular person or
public servant. at a particular time or place or that the property is of a
o _particular quality or has passed through a particular office

or that it is entitled to any exemption or uses as genuine any such mark
knowing the same to be counterfeit, shall be punished with imprisonment
for a term which may extend to three years and shall also be liable to fine.

COMMENT

Pakistan Penal Code section 484.

Sudan Penal Code section 420.

This section prescribes the penalty for two offences :

(a) copnterfmtmg the property mark of a public scrvant; and
(b) using such a mark. '

SECS. 375-378.] FORGERY 241

PRACTICE
1. Prove :
(a) thatthe thing in question was a property mark.
{p) that the mark is used by some public servant.
(¢) that it was used to denote that the property had been manufactured by a particular
person or at a particular time or place, or that the property was of a particular
quality, or had passed through a particular office or was entitled to some exem-
ption.

(d) that the accused counterfeited it. _ )
3. Procedure.—A warrant is required for the arrest of an accused. The offence is bail-

able-and not compoundable and may be tried by a magistrate of the first grade or a native
court of grade A limited or above except that no native court may cxcrcise jurisdiction in
respect of a Government servant and Government property marks.

377. Whoever makes or has in his possession any die, plate or other
Making ot posses-  instrument for the purpose of counterfeiting a property
sion of any instro- mark or has in his possession a property mark for the
ment for eounter. purpose of denoting that any goods belong to a person to
mark. whom they do not belong, shall be punished with impri-
sonment for a term which may extend to three years or

with fine or with both.
COMMENT

Pakistan Penal Codc section 485.

Sudan Penal Code section 421. )
The purpose of the making of the instruments for counterfeiting or of their possession

must be shown to be for the purpose of counterfeiting.
PRACTICE

1. Prove :

(a) thatthe accused made or had in his possession the die, plate, or other instrument in
question, '

(b) that such die, ctc., was for the purpose of counterfeiting a property marck.
or prove @

(a) that the accused had in his possession the property mark in question.

(b) that he possessed the property mark for the purpose of denoting that any good
belonged to a person to whom they did nat belong.

2. Procedure.—As for section 376.

3. Charge.—1 [ ] hereby charge you [ ] as
follows :

That on or about the............... day of .o Al you
made [or had in your possession] & certain diC, ..., [or plate or
instrument, t0 Wit. ... ] for the purpose of counterfeiting the property mark
of AB, in order to denote that certain goods, to Wit.....oooooo . belong to the said AB

to whom they do not belong and that you thereby committed an offence punishable under
Section 377 of the Penal Code.

378. Whoever makes any false mark upon any case, package or other
receptacle containing goods in a manner reasonably

Making a fale calculated to cause any public servant or any other person
mark ac Ceontain.  to believe that such receptacle contains goods which it
ning goods. does not contain or that it does not contain goods which it
does contain or that the goods contained in such receptacle

are of a nature of quality different from the real nature or quality thereof,
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shall, unless he proves that he acted without intent to defraud, be punished
with imprisonment for a term which may extend to three years or with fine
or with both.

COMMENT

Pakistan Penal Code scction 487.

Sudan Penal Code section 422. :

(1) An offence under this section might also be dealt with undcr section 374. Note that
this section refers to a false mark and is therefore wider than section 374 which refers to a
property mark. The section would therefore provide a punishment for persons who deceive
Customs officers or other public servants by falscly marking goods with intent to defraud
the Government Revenue.

(2) Note that it is a defence to show that the accused had no intent to defraud.

PRACTICE
1. Prove ;
(@) that the accused made some mark upon a case, package or other receptacle contain-
ing goods.

(h) that the mark was a false mark.
(¢) thathedid soin a manner reasonably calculated to deceive a public servant or  other
person into the belief ;
(#) that such receptacle contained goods which it did not contain; or
(#1) that it did not contain goods which it did contain; or
(iti) that the goods contained in the receptacle were of a nature or quality different
from their real nature or quality.
2. Procedure.—As for section 376 except that a case may be tried by a magistrate of the
third grade.

379. Whoever makes use of any such false mark in any manner pro-

) hibited by section 378 shali, unless he proves that he acted

such T e o0 without intent to defraud be punished as if he had com-
mitted an offence against that section.

COMMENT

Pakistan Penal Code section 488.

Sudan Penal Code section 423,

Section 378 deals with falsely marking a case, etc., whilst this section punishes making
use of a case so marked.

PRACTICE

1. Prove :
(@) that the accused made use of some mark upon some case, package or receptacle
containing goods and that such goods or things bore a mark.
(b) that the said mark was counterfeit,
2. Procedure.—As for section 378;
" 3. Charge.—See form of charge under section 378.

380. Whoever removes, destroys, defaces or adds to any property mark
Tampering with intending or knowing it to be likely that he may thereby
property mark, cause injury to any person, shall be punished with impri-
sonment for a term which may extend to one year or with fine or with both,
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COMMENT

Pakistan Penal Code section 489.

Sudan Penal Code section 424. ) ' ‘
This section is intended to cover cases in which a property mark (e.g. a broad arrow on

Government property) is removed to facilitate its misappropriation.

PRACTICE

1. Prove : ) )
(a) that the mark in question was zépéoperty g‘lark. oved it
that the accused altered, deface , destioyed or remov - )
Elc’; that he did so intending or knowing it to be likely that he might thereby cause in-
jury to any person.

2. Procedure.—As for section 378.

3, Charge.—I[ [ ] hereby charge you [ ] as follows :—
............. fo...........youremoved

Thaton oraboutthe ... dayof.....cceee » at. o youemoyed
[or destroyed, defaced, or addcd] to a property mark to wit................ (describe i ),O.l?tir;mb;

ing it to be likeiy], that you migiit thereby cause injury to AB, and that y:

for knowi ¢
é(())]n1x]rlitted an offence punishable under Section 380 of the Penal Code.




CHAPTER XXI
CRIMINAL BREACH OF CONTRACTS OF SERVICE

381. Whoever, being bound by a lawful contract to render his personal
service in_conveying or conducting any person or any
O?fesﬂ‘f:;igef C%Trrﬁfé property from one place to another place or to act as ser-
voyage or journey. Vant to any person during a voyage or journey or to guard
any person or property during the voyage or journey, vo-
luntarily omits so to do, except in the case of illness or ill treatment, shall
be punished with imprisonment for a term which may extend to one month

or with fine which may extend to five pounds or with both.

ILLUSTRATIONS
(@) A a porter, being bound by a lawful contract to carry Z’s baggage from one place to
another, throws the baggage away. A has committed an offerice under this section.
(b} A, by unlawful means, compels B a porter to carry his baggage. B in the course of the
journey puts down the baggage and runs away. Here, as B was not lawfully bound to carry
the baggage, he has not committed any offence.

Explanation.—It is not essential to this offence that the contract should
be made with the person for whom the service is to be performed. It is
sufficient, if the contract is lawfully made with any person either expressly
or impliedly by the person who is to perform the service.

ILLUSTRATION
A contracts with a village head to provide horses for a journey. The village head sub-
contracts for the performance of the contract with B, a member of his village, who starts in
charge of some of the horses and in the course of the journey voluntarily Ieaves the horses.
B is guilty of an offence under this section.

COMMENT

Sudan Penal Code section 425,

This section is intended to protect travellers against desertion by their servants during
a voyage or journey. Note that illness or ili-treatment are defences open to an accused.

PRACTICE

1. Prove :

(2) that the accused was bound by lawful contract.

(b) that the contract was :

(i) to render his personal services in conveying or conducting any person or any
property from one place to another; or

(i) to act as servant to any person or to guard any property during a voyage or
journey.

(¢) that the accused omitted to fulfill his contract.

(d) that he did so voluntarily.

(¢)  that the accused was not ill or had not been ill-treated.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bail-
able and compoundable and may be tried by any court.

3. Note.—No court can take cognizance of an offence under this section except upon the
complaint of the person aggrieved by the breach of contract (see section 141 of the Criminal
Procedure Code).

4. Charge.—] | ] hereby charge you [

ay

] as follows :
That on or about the

o] at. i, you being

bound by a Iawful contract to render your personal services in coveying AB to
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i .] voluntarily omitted to do so and
i ducting any person or property or to guard ctc.] vo
Ei::l{gb;ogor?lmitgcd aynpoﬂ"ence punishablc under Section 381 of the Penal Code.

ver, being bound by a lawful contract to attend on or tq
382. Whoe sﬁpply the wants of any perso1n, who by reasor;1of youkth o;
tm]zieatgh m?gndcogr-l of unsoundness of mind or of (_ilsease or bodlly Wle? nes
and supply wants of s helpless or incapable of providing for his own sa etydor
helpless persor- of supplying his own wants, voluntarily omits dso to1 oe,
shall be punished with imprisonment for a term which may ¢I>1<t§nthto thre
months or with fine which may extend to ten pounds or with both.

COMMENT

Pakistan Penal Code section 491

1 Code section 426. ) ) )
(Sllida{'lh};esflcivant referred to in this section must be one specially retained for the super

ist L t a general servant. o )
VISK();) O"lf"lilc1 %;;ilglissggﬁsgr;::;;/ea.;]?ic; not in sole charge of the helpless person is immaterial.
(3) It is not necessary that the contract should be with the helpless persc;ln or h::s f:g);gt
sentatives. The principal of a lunatic asylum or a doctorin a hosp1tf§1h n11a1y ave a 1 :in act
with the Government, native authority or a person to take care of helpless peop
charge and would be liable under this section for a voluntary omission.

PRACTICE

. Prove :
2a)P:hat the accused entered into a contract to attend on or supply Lthe wants of a person.

2 ntract was lcgal. o )
Elg :}ﬁgi tt}ﬁi (;ﬁerson was thegfl helpless or incapable of providing for his own safety or

supplying his own wants. )
(d) that the helplessness or incapacity arosc from :

(i) youth; or .

(ii) unsoundness of mind; or

(iii) disease; ork

iv) bodily weakness. )
(e) ghgt the ac)::uscd omitted to attend on such person or to supply his wants.
(f) that he did so voluntarily.
2. Procedure.—As for section 381. o . © upon

i )
. .—No court can take cognizance of an offence under this section except u
the ?:olrjltgleaint of some person aggrieved by the breach of contract (se¢ scction 141 of the

Criminal Procedure Code).



CHAPTER XXII

OFFENCES RELATING TO MARRIAGE AND INCEST
383. Every man who by deceit causes any woman who is not lawfully
Deceitfuliy  in- Married to him to believe that she is lawfully married to
ducing belief of him and to cohabit or have sexual intercourse with him in
lawful marriage. that belicf, shall be punished with imprisonment for a
term which may extend to ten years and shall also be liable to fine.

COMMENT
Pakistan Penal Code section 493,
Sudan Penal Code section 428.
This offence is also punishable as rape under section 282.

PRACTICE

1. Prove :

(a) that the accused cohabited with the complainant.

(b) that he was not legally married to her.

(¢) that she had consented to the cohabitation believing that she had been lawfully

married to him.

(d) that this belief was induced by deceit on the part of the accused.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is not
normally bailable and not compoundable and may bc tried by the High Court or by a native
court of grade B or above.

Note.—A court shall not take cognizance of an offence under this section except upon a
complaint made by an aggrieved person but where the person aggrieved isa woman who
according to the customs and manners of the country ought not to appear in public or where
the person is under the age of eighteen or is an idiot or a lunatic who from sickness is unable
to make a complaint, some other person may, with the Izave of the court, make a complaint
on her behalf. (section 141 of the Criminal Procedure Code).

384. (1) Whoever having a husband or wife living marries in any case
_ ~in which such marriage is void by reason of its taking
atarrying again - place during the life of such husband or wife, shall be
uring life-time of . A . . .
husband or wile, punished with imprisonment for a term which may extend
to seven years and shall also be liable to fine,
(2) This section shall not extend—
(@) toany person whose marriage with such husband or wife has been
legally dissolved; nor
(b) to any person who contracts a marriage during the life of a former
husband or wife, if such husband or wife at the time of the sub-
sequent marriage shall have been continually absent from such
person for the space of scven years and shall not have been heard
of by such person as being alive within that time, provided the
person contracting such subsequent marriage shall, before such
marriage takes place, inform the person with whom such marriage
is contracted of the real state of facts so far as the same are within
his or her knowledge.
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COMMENT

Pakistan Penal Code section 494,

Sudan Penal Code scction 429, ) ) ) )

(1) This section punishes the offence of bigamy and in the Northern Region applies
chiefly to christians recognising monogamous marriage and to marriages contracted under
the Marriage Ordinance (Cap. 128). ) )

(2) The section makes no reference to intention, knowledge, fraud or deceit but makes
the mere contracting of the second marriag(; a crime. o

(3) The voidability of the second marriage depends upon the validity of the first and
upon the fact that the second marriage would have been valid except for the existence of the
first marriage. The validity of a marriage in the quthern Region depen_ds upon : )

(@) The rcligion of the parties and the native law and custom, if any, governing the
marriage;

(#) the domicile of the parties; and ) )

(¢) the nature of the ceremony by which the marriage was established. )

(4) The word “marriage” does not refer io a valid marriage. It means “married by some
form of marriage known or recognised”. The second marriage may in fact be invalid either
because it is bigamous or for some other reason. o ) _

(5) In Moslem law polygamy is permissible but a mostem is limited to four wives so that
a marriage to a fifth may be punishable if his carlier four marriages were still extant. A
moslem wife can commit an offence under this section by contracting a second marriage at
time when the first is still valid. Note also that in Moslem law apostasy from Islam by
a husband married to a moslem wife operates as a complete and immediate dissolution of
the marriage. ) .

(6) Subsection (2) provides two defences : ]

(@) a valid divorce dissolving the first marriage; and

(b) proof that the spouse had been continuously absent and that the accused had
not heard of his spouse for seven years. This exception does not place on an
accused person the cobligation to make enquiries. The reason of the presump-
tion of death arising from seven years continuous absence is sufficient to ne-
gative criminality providing that the accused has made a full disclosure of the

facts to his second spousc.

PRACTICE
1. Prove : ]
(@) that the accused had already been married.
(b) that such marriage was legal. ) o
(c) that the person with whom he was married was still alive.
(d) that the accused married another person. ) ] ] )
(e) that the subsequent marriage was void by reason of its taking place during the life
of the first consort. . .
2. Procedure.—As for section 384. See the procedural note to section 383 regarding

cognizance by a court.

3. Charge.—1I [ ] hereby charge you [ ] as follows :
That on or about the................ day of..: .............. PR b, YOU
having a wife [or husband] to wit............ living, married again AB, which marriage is void by
reason of its taking place during the life time of such wife [or husband), wit.........c............. ,and

that you thereby committed an offence punishable under Section 384 of the Penal Code.

385. Whoever commits the offence defined in section 384 having

concealed from the person with whom the subsequent

Re-marriage with  marriage is contracted the fact of the former marriage, shall

f:;°‘f:§?r‘i§;e°r for- e punished with imprisonment for_a term which may
extend to ten years and shall also be liable to fine,
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COMMENT
Pakistan Penal Code section 493,
Sudan Penal Code section 430.
This is an aggravated form of the offence prescribed under section 384.

PRACTICE
1. Prove:
(a) the points requiring proof for an offence under scction 384,
(b) that the accused had before his second marriage concealed from his spouse the fact
of his previous marriage.
2. Procedure.—As for section 384.
3. Note.—No court shall take cognizance of this offence except upon a complaint madc
by some person aggrieved by such an offence.
4. Charge.— As for section 348 with the addition of the clement of concealment.

386. Whoever dishonestly or with a fraudulent intention goes through
the ceremony of being married knowing that he is not

m})‘é;“ﬁﬁi dulee thereby lawfully married, chall be punished with impri-
gone through with-  sonment for a term which may extend to seven years and

outlawful martiage.  ghall also be liable to fine.

COMMENT
Pakistan Penal Code section 496.
Sudan Penal Code section 431.

(1) The essence of an offence under this section is deception whether of a party to the
marriage or of a third person. There must be a dishonest or fraudulent purpose behind the
mock marriage.

(2) Section 383 only affect the man; an offence under this section may be committed by
either party to thc marriage. Section 383 requires no cercmony; for an offence under this
section a ceremony is necessary.

PRACTICE

1. Prove : -

(a) that the accused went through a form of marriage.

(b) that he was then aware that it did not bind him.

(c) that he went through the form of marriage dishonestly or fraudulently.

2. Procedure.—As for section 383.

3. Note.—No court shall take cognizance of offences punishable under this section
except upon the complaint made by some person aggrieved by the offence.

4. Charge.—I [ ] hereby charge you [ ] as follows :

That on or about the................ day of....cccooveeenn. you dishonestly [or fraudulently] went
through the ceremony of being married to AB, knowing that you were not thereby lawfully
Irl’larrieg, gnd that you thereby committed an offence punishable under Section 386 of the

enal Code.

387. Whoever, being a man subject to any native law or custom in

which extra-marital sexual intercourse is recognised as a

Adultery bY 2 criminal offence, has sexual intercourse with a person who

is not and whom he knows or has reason to believe is not

his wife, such sexual intercourse not amounting to the offence of rape, is

guilty of the offence of adultery and shall be punished with imprisonment
for a term which may extend to two years or with fine or with both.

man.
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COMMENT

cf. Pakistan Penal Code section 497.

Sudan Penal Code section 432 ) ]

(1) This szction marks a noticeable departure from English Law under which adultery is
notacriminal offence. It also departs from the Pakistan and Sudan Codes in two important
respects : ]

P (a) it exempts from the operation of the section any person not subject to a native
law and custom in which extra marital sexual intercourse is a criminal offence;
and
(b) the offeuce is not limited to intercourse with a woman known to be the wife of

another man : any extra marital sexual intercourse is sufficient to complete the
offence. i.e., the section punishes fornication.

(2) Knowledge or reasonable belief that the woman is not his wife is essential.

(3) The offence if committed by a moslem may be punished with Haddi lashing under

section 68.
PRACTICE

1. Prove : .

(@) that the accused had sexual intercourse witir a woman. T

(b) that he knew or had reason to know that the woman was not his wife.

(c) that the sexual intercourse was not such as to amount to rape. )

(d) that the accused is subject to a native law and custom in which extra marital sexual

intercourse is recoguised as a criminal offence.

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and compoundable by the husband of a married woman or the parent or guardian of an
unmarried woman. The offence may be tried by any court.

3. Note.—In the case of a married woman the complaint must be made by the husband
of the woman or, in his absence some person who had care of the woman on his behalf at
the time the offence was committed. In the case of an unmarried woman the complaint
must be made by her father or guardian or in his absence by some person who had care of
her at the time the offence was committed (see section 142 of the Criminal Procedure
Code.) This provision has the effect of requiring a complaint to be made in any prosecution
of a man for adultery by the husband, father or guardian of the woman in the case. With-
out such a complaint there there can be no prosecution at all. oY

4. Charge.—I1 [ ] hereby charge you [ ] as follows :

That on or about the ... day of oo atciins you being subject
to a native law and custom in which extra marital sexual intercourse is recognised as a
criminal offence had sexual intercourse with AB who was not and whom you knew or had
reason to believe was not your wife and thereby committed an offence punishable under
Section 387 of the Penal Code.

388. Whoever, being a woman subject to any native law or custom
in which extra-marital sexual intercourse is recognised as a
Adultery by 2 criminal offence, has sexual intercourse with a person who
woman. is not and whom she knows or has reason to believe is
not her husband is guilty of the offence of adultery and shall be punished
with imprisonment for a term which may extend to two years or with fine
or with both.
COMMENT
cf. Pakistan Penal Code section 498.

Sudan Penal Code section 433. . ' B
This section is the converse of section 387 and punishes a woman who is a party to iliicit

sexual intercourse. See the comment to section 387 which generally applies.
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PRACTICE

1. Prove :

(@) that the accused had sexual intercourse with a woman.

(b) thatshe knew or had reason to know that the man was not her husband.

(¢) thatsheissubject to a native law and custom in which extra marital sexual inter-

course is regarded as a criminal offence.

2. Procedure.—As for section 387.

3. Note.—See note to section 387 regarding requirement for complaint.

4. Charge.—As for section 387 substituting “man” for “woman” and “husband” for
“wife” and vice versa as necessary.

389. Whoever takes or entices away any woman, who is and whom
Entici .. he knows or has reason to believe to be the wife of any
Enticing or taking . .

away or detaining Other man, from that man or from any person having the
with criminal intent  care of her on behalf of that man with intent that she may
a married woman. Yqe a . f

have illicit intercourse with any person or conceals or de-
tains with that intent any such woman, shall be punished with imprison-
ment for a term: which may extend to two years or with finc or with both,

COMMENT

Pakistan Penal Code section 499.

Sudan Penal Code section 434.

(1) This section departs from English law which does not make it a criminal offence to
seduce another man’s wife.

(2) The section is not limited in its scope by any reference to native law and custom. cf.
sections 387 and 338. However, in India, “illicit”’ intercourse was interpreted as ““unlawful”
intercourse. If this meaning is accepted in the Northern Region an act of unlawful sexual
intercourse or an intention to commit such an act within the meaning of sections 387 and
388 would have to be proved to complete an offence under this section. Reference to sections
387 and 388 will therefore neccssitate reference alse fo the appropriate native law and
custom, if any, to which an accused is subject.

(3) The woman enticed must be married and the accused must know that she is married.

(4) The taking ur enticing away must be from the husband or from some other person
having care of her on his behalf. This means that thc woman must have been at the time
cohabiting with and under the protection of her husband i.c., not maritally separated from
him judicially or by desertion.

(5) The words “conceals or detains” do not necessary imply wrongful confinement.

PRACTICE

1. Prove :

(a) that the woman was married.

(&) that the accused knew or had reason to believe that she was the wife of another
man.

(c) that she was at the time of the offence living under the care of her husband or some-
one else on his behalf.

(d) thattheaccused :
(i) took;or
(if) enticed her away from her husband or that other person; or
(#ii) concealed; or
(iv) detained her.

() that his intention in doing so was that she might have illicit intercourse with some
man.

2. Procedure.—As for section 387.

3. Note.—For the sanction required before a court may take cognizance of an offence
under this section see the note on procedure under section 387.
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4. Charge.—I [ ] hereby charge you [ ] as follows :

That on or about the............. day of ..o A you took
away [or enticed away or concealed or detained] AB, the wife of CD whom you then knew
[or had reason to believe) to be the wife of the said CD from the said CD [or from EF who
had the care of the said AB on behalf of CD] with intent that the said AB might have illicit
intercourse with some person (if known, name hin); and that you thereby committed an
offence punishable under Section 389 of the Penal Code.

390. Whoever being a man has sexual intercourse with a woman who
is and whom he knows or has reason to believe to be his
fncest. daughter, his grand-daughter, his mother or any other of
his female ascendants or descendants, his sister or the daughter of his
brother or sister or his paternal or maternal aunt and whoever being a
woman voluntarily permits a man who is and whom she knows or has
reason to believe to be her son, her grandson, her father or any other of
her male ascendants or descendants, her brother or the son of her brother
or sister or her paternal or maternal uncle to have sexual intercourse with
her, shall be punished with imprisonment for a term which may extend
to seven years and shall also be Lable to fine.! o )
-Explanation.—In this section words expressing relation include relatives
of the half blood and relatives whose relation is not traced through a lawful
marriage. COMMENT
de section 435.
(Sll-;d’gli‘rl}li}s,csnezcl:ltigr? codifies the law on this subject which is equally rccognised by both
Moslem and Christian religions. i )
(2) The section refers to sexual intercourse and not necessarily to marriage.
PRACTICE
1. Prove : - ]
(@) that the accused, either a man or womar, has had scxual intercoutss wiw d person
within the degrees prohibited by the section. :
(b) that the accused was acting voluntarily and with knowledge. )
2. Procedure.—A warrant is required for the arrest of an accqsed. The offence is not
normally bailable lgnc} nccl)t corxl;poundable and may be tried in the High Court or by a native
imited or above.
cou;f %h%:é?j [ ] hereby charge you [ ] as follows :
That on or about the................ day of ..o -} SO you had
sexual intercourse with a woman AB whom you knew or had reason to know was your
daughter [or grand daughter, etc.] and thereby committed an offence punishable under

Section 390 of the Penal Code.

1. Inserted “‘paternal or’” by virtue of scction 8 of the Penal Code (Amendment) Law, 1960 (N.R. No. 19 of
’ 1960), thereby rectifying an obvious omission in the original text of the Code.




CHAPTER X XIII—DEFAMATION
391. (1) Whoever by words either spoken or reproduced by mechanical
Defamation qo.  TMEANS OF intended to be read or’ by signs or by visible
firod. representations makes or publishes any imputation con-

cerning a person, intending to harm or knowing or having

reason to believe that such imputation will harm the reputation of such
person, is said, save in the cases hereinafter excepted, to defame that per-
son.

Explanation.—1. It may amount to defamation to impute anything to
a deceased person, if the imputation would harm the reputation of that
person if living and is intended to be hurtful to the feelings of his family or
other near relatives.

Explanation.—2. It may amount to defamation to make an imputation
concerning a company or an association or collection of persons as such.

Explanation.—3. An imputation in the form of an alternative or
expressed ironically may amount to defamation, -

Explanation.—4. No imputation is said to harm a person’s reputation,
unless that imputation directly or indirectly in the estimation of others
lowers the moral or intellectual character of that person or lowers the cha-
racter of that person in respect of his calling or lowers the credit of that
person or causes it to be believed that the body of that person is in a loath-
some state or in a state generally considered as disgraceful.

ILLUSTRATION

(a) A says—“Z is an honest man; he never stole B’s watch”, intending to cause it to be
behequ that Z did steal B’s watch. This is defamation, unless it falls within one of the
exceptions.

(6) A is asked who stole B’s watch. A points to Z, intending to cause it to be believed
that Z stole B’s watch. This is defamation unless it falls within one of the exceptions.

(¢) A draws a picture of Z running away with B’s watch, intending it to be believed
that Z stole B’s watch. This is defamation, unless it falls within one of the exceptions.

Exceptions, (2) It is not defamation—
(H to impute anything which is true concerning any
Imputation  of person, if it be for the public good that the imputa-
‘5,‘1,‘3 r‘evé]dfﬁ: Spttébgg tion should be made or published; whether or not
published. itis for the public good is a question of fact;
ILLUSTRATIONS

(a) Z opens a school at Kaduna. The fact is that Z has fled from Europe to escape
punishment for gross acts of swindling. A is protected by this exception if he publishes
that fact.

(6) But if the swindling had occurred twenty years ago and in the meantime Z had been
carrying on a school in Zaria and had been living an upright life, A would not be protected
by this exception if he raked up the facts and published them.

I, The word “or” inserted to correct error in original text by section 9 () of the Penal C de (Amend
Law, 1960 (N.R. No 19 of 1960). ode (Amendment )
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(if) to express in good faith any opinion whatever res-
pecting the conduct of a public servant in the dis-
Public conduct of charge of his public functions or respecting his
publicservant. character so far as his character appears in that
conduct and no further;
{iii) to express in good faith any opinion whatever res-
pecting the conduct of any person touching any
Condust of any public question and respecting his character so far
B‘f«.ii?é’&ﬁé‘&?é?f o as his character appears in that conduct and no
further;
ILLUSTRATION
It is not defamation in A to express in good faith any opnion whatever respecting Z’s
conduct in petitioning Government on a public question, in signing a requisition for a meet-
ing on a public question, in presiding or attcnding at such meeting or informing or
joining any society which invites the public support.

(iv) to publish a substantially true report of the proceed-

Publication of re- ings of a Court of Justice or of the result of any such
PR Couri oceedines proceedings;

(v) to express in good faith any opinion whatever res-
pecting the merits of any case civil or criminal which

Merits of case has been decided 1bya Court of Justice or respecting
Sggéisgtmofc *witne: the conduct of any person as a party, witness or
sses and others con- agent in any such case or respecting the character of
cerned. such person as far as his character appears in that

conduct and no further;

ILLUSTRATIONS .

(a) A says—"I think Z’s evidence at that trial is S0 CONtrau1itory wua. he must be stupid

or dishonest”. A is within this exception if he says this in good t:alth, inasmuch as the
opinion which he expresses respects Z’s character as it appears in Z’s conduct as a witness

further. ] )
aud(b)n%mu if A says—“I do not believe what Z asserted at the trial, because I know him to

be a man without veracity”’, A is not within this exception, inasmuch as the opinion which he
expresses of Z’s character is an opinion not founded on Z’s conduct as'a witness. .
(vi) to express in good faith any opinion respecting the
merits of any performance which its author has
. . submitted to the judgment of the public or respecting
perhg:;;g;n(c)g. public the character of the author so far as his character
appears in such performance and no further;
Explanation.—A performance may be submitted to the judgment of
the public expressly or by acts on the part of the author which imply such
submission to the judgment of the public.
TLLUSTRATIONS ) )
(a) A person who publishes a book submits that book to the judgment of the public.
(b) A person who makes a speech in public submits that speech to the judgment of the
public.
1. The word “decided” substituted for “‘declared” by section 9 (b) of the Penal Code (Amendment) Law,
1960 (N.R. No. 19 of 1960).
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(¢} Anactor or singer who appears on a public stage submits his acting or singing to the
Jjudgment of the public, )

(d) A says of a book published by Z—“Z’s book is foolish, Z must be a weak man, Z's
book is indecent Z must be a man of impure mind™. A is within this exception, ifhesays this
in good faith, inasmuch as the opinion which he expresses of Z respects Z’s character only
so far as it appears in Z’s book and no further.

(e) Butif A says—*“T am not surprised that Z’s book is foolish and indecent forheis a
weak man and a libertine”, A is not within this exception, inasmuch as the opinion which he
expresses of Z’s character is an opinion not founded on Z’s book.

(vii) in a person having over another any authority either
conferred by law or arising out of a lawful contract
made with that other to pass m good faith any cen-
sure on the conduct of that other in matters to which
lawful authority relates:

. ILLUSTRATIONS

An alkali censuring in good faith conduct of a witness or of an officer of the Court ; a
head of a department censuring in good faith those who arc under his orders ; a parent cen-
surmg in good faith a child in the presence of other children ; a schoolmasier, whose au-
thority is derived from a parent, censuring in good faith a pupil in the presence of other pu-
PIIS.; a master censuring a servant in good faith for inefficiency in service ; a banker censur-
Ing m good faith the cashier of his bank for the conduct of such cashier as such cashier—are
within this exception,

(viii) to prefer in good faith an accusation against any
person to any of those who have lawfyl authority
over that person with respect to the subject matter
of the accusation;

ILLUSTRATIONS

If A in good faith accuses Z before a Magistrate; if A in good faith complains of the con-
duct of Z a servant to Z’s master; if A in good faith complains of the conduct of Z a child to
2Z’s father—A is within this exception.

(ix) to make an imputation on the character of another,
provided that the mputation be made in good faith
for the protection of the interests of the person
making it or of any other person or for the public
good;

Censure  passed
in good faith by
person having law-
ful authority over
another.

Accusation  pre-
ferred in good fajth
to authorised per-
son.

Imputation made
in good faith by
person for protec-
tion of his or other’s
interests.

ILLUSTRATIONS

(@) A shopkeeper says to B, who manages his business “Sel] nothing to Z unless he pays
you rcady money, for I have no opinion of his honesty™, A is within ths exception if he has
made this inputation on Z in good faith for the protection of his own interests.

(6) A a District Officer in making a report to his superior officer, casts an imputation
on the character of Z. Here, if the imputation is made in good faith and for the public good,
Alis within the exception.

(¢) Ain giving evidence before a Court of Justice identifies Z as the person whom he saw
commiiting a robbery. Although Z proves that A is mistaken, A is protected by this excep-
tion. If he is giving false evidence he can be proceeded against under section 158,

(x) to convey a caution in good faith to one person
against another, provided that such caution be in-
tended for the good of the person to whom it is con-
veyed or of some person in whom that person is
interested or for the public good,

Caution intended
for good of person
to whom conveyed
or for public good,

SECS. 391-392.] DEFAMATION 255
, ished with imprisonment

. oever defames another shall be punis C
39 Wh for a term which may extend to two years or with fine

i for .
dcm:fz}ilg;?m " or with both.

COMMENT
Pakistan Penal Code sections 499 and 500.
i 437.
Sudan Penal Code sections 436 and oinallibel i . .
i i rof ¢ a two particulars :
i ffers from the English law of criminal libel in

o SEeCti%I;l i?\{/ (sjt]ipiﬂsates that the ccrime must hqve or tende:npy to provoke a brea?h of
@ th?egpeqce : the test in the Code is that the crime causes injury to the person defam-
eFijrinlish law excludes spoken words from the crime of libel; the Code makes no

h distinctio i famation.
such distinction with regard to de ’ . . .

2) As other sections of the Code protect a person’s personal rights anéit;})ll operty,t ithriz

(. ) tects his personal reputation. The section defines t_he offence an E'eyécgp o s
:fx?:trleotg gvrhoich 1imi{ the scope of the offence by setting up the circumstances in which damag
[0 8 son’s reputation may be justifiable. . o '
) 5231;3“:“(;01}2 should always bear in mind that where the harm caused is slight, section

ates to negative the offence. B
* ?f)er If the imputation is prima facie gefamgt?ni( ng ;ctglﬁli?%;ﬂ lf:;irsl 1§0t l?:rg;i‘ﬁ?iénlfo ?
i i i okn
statement is defamatory the publisher is eerrfle o know that it wi
defamed. A statement may be de amatory by . .

e pS::rSO;he ist of the offence is in the publication of harmful information aboué af pcresé)r;é
In I(naia it hgs been held that publication to a person other than the person defam

necessary to constitute the offence.

i to prove ill will or malice.
E% "Il'thl: Ee?-fnni;?;?irc};tiorll)” includes not only publication by the person who actually

icati i hird person passing on the
igi i Iso publication by a printer or by a th C on t
ﬁgflm‘a""tl?zslet%izhgi E;g aas gag as tale makers”. All persons .tg%(mg par; é?atihoix fubhcatlon
- - . . s i
i blication may be by words, signs or visible repre -
arc %QUaI-}-};lélc}llgﬁ'nPclzllusled, or inte¥1ded or believed to be likely must amount to m_u};'};eariﬂ
the (ingury must be to a man’s reputation, e.g., harm to property not affecting a man’s rep
tion is insufficicnt. ‘ .
¢ ?9) A person’s estimate of himself is not his reputation. It follows th&t an Zfltt)alc’l’( Hpgg
personal esteem is not therefore defamation.t_WoLds 1;)1? uclotrénz)‘l:l)gsazlil)slft zgti}c,)?luarg L. dea-
” ich convey no definite imputation har 1 @
ir(l)z%tggn e;c %evai}rllﬁlel publicyallegation would however be defamation (e.g., “You are a rogue,
ou stole my £307). ) . ‘
Y (10) The following have been held in Indlafto be clez:gly d;:efrasr(l)qlal.FOW :
ich impute the commission of a crime to a on; )
8)) :va;g: c‘:?’lfilrcgm g z{) person with a contagious or loathsome disease, e.g., stating that a
has a venereal disease; . ] )
() sv%-:gsn imputing the efficiency, honesty or integrity of a professlor'lal man. t
(11) Under Explanation I which deals withdﬁiegamgltion ofe tl;ergzai%ezna;rrép;fstz%ré r;llilc ?1
i t the feelings of the deceased’s family or nea d 1 k
o 1ntlelr11(<ji el?a\t/% ll?;.l;med the rcglzautation of the deceased if living. What are htlst'far:ng1 dar}]é
i?:av:orelatives” is a question of fact depending_ upon the nature of the imputation
reflection on the honour and credit of the survivors. . Note
jon 2 deals with defamation of a class of person. Note : )
512) t];:;;pcl&ggtr;ust not be too large to cease to be distinct, e.g., to say thgtualtl la a&yiisaa;e
@ thieves is not defamation because the generalisation is too sweeping to affe y

particular lawyer;

and (b)
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the court should consider the effect of the i i indi

t ' t of the imputation upon individ itut-

i?gntht% class. lf}h_c reputation of any individual is injuredpas a lr]eslgit g? ltsilgci)g’stﬁ?;_
on, the imputation is likely to be defamatory within the meaning of the seél)tion

if a well defined class is defamed each and i
] k and all of its i
defamation must be shown to be upon all the membérrlslgf?sﬁz Igzzscomplam. The

the personal reputation of a cor i i i
v poration or native authority is connected with i
23?552&32? t]ltlse property and 1tsf conduct of business. T}ia words compI:i/;tgd 1;?
Y management of its business and must injure the i
¢ e repu
the corporation, etc., as distinct from the reputation of the iJndividualsp tit'lon o
the body corporate. metme up

before convicting a person of an offence under secti it i

I t on 392
CO(l:JI'L to consider whether an accused is entitled to the benletﬁltsci?f;s;a?fl tfl('i; :he
exceptions f:‘ontamec.i in paragraph (2) of section 391. In considering the except .
scction 37 “good faith™ should also be considered. & the exceptions,
Exceptions are ;

) ggggagotn%{ the truth for the public benefit.—It must be shown that the truth
ed to the imputation in full. This defence does not i
of such statencnts as “A says that B i i corrunt o ine protection
f Lten says the s engaged in corrupt practices”
;lmt theil accused proves that it is true that A made suchpagtatem?;lt‘ c};)}:ees frzlxg:
wxl'fglseest Z111:101 nl‘lré r{;:}});zglm lg Ié. F{;}Il}f a}?cused is required to prove the truth of the
: 1 ished. ether or not the publicati i
- gcood 1s a question of fact for the decision of thg court 1on was for the public
i riticisn of public servants—The law distingui ‘
. guishes between comm
::22222: 1?151 g?%te I}Wherg thehcomment is based on a statement ofe?;catmtjh:
t roved or the comment is unjustifiable, Tl "
be made in good faith and mu imi : UCt of & publie ommst
le in st be limited to the conduct i
or to his character as it appears in th Ko o Dae servant
] e con . i ’
private character is notpgr:)tected. duct. An attack on a public servant’s

(it Criticism of a public question.—Thi ion i i
of ¢ 2 -—This exception is designed to permi
gonlcs't criticism of public personalities who are not pl%blic sergarl;rt?tl“fll;ier? ?d
. app ?'mg. to this exception are similar to those applying to exceptio.n (i) e
(i) fr’lugbslzlc;gtfifrlze of repo;‘tg of judicial proceedings.—A factual account of pro;:ecd
I a court is protected because as a general rule it is i lic
interest that there should be such ici meed not bo moroaplic
publicity. The report need b i
and need not state all that occurred providi it is fai e the difatim
: oviding that it is fair. N i
between a fair report and comm 3 on ol erence
betw ent thereon. Comment on judici
ings is only protected if made in good faith and i ' toran, Rroceed:
S > : in the pu
tection of this exception extends only to judicial prc:>ceI:)edt1?:11§s1 perest. The pro-

(v) Comment on cases decided ir i
{ 1 courts.—The right of the public to dis
‘?vrlll(i Iﬁhﬁ (;;)r;igcjtu ?z’f w1tgesses, etc., arises when a case hzf; been decidggszr?dcggi
ice. Comment at the earlier stage am
court. Comment must be confined to th its of e chodion empt of
I ¢ merits of the ca di
duct of witnesses and parties. Th a0 hoag the con-
¢ ) - Ihe comment must be fair and h.
invective calculated to bring the ¢ i iuro the ohamg ot
ivective caloy g ourts into contempt and injure the character

( ) 1) f i -
¥ - al require:
Vi C”tlc m o, 1123707 y and d amatic plOdllCthll.S The essential r quirements o

(a) that the author must have invited ic critici i
that the . must he public criticism either expres
implication. An invitation may be implied from the fact ofP ;ug}%’c:tgozy

(6) the criticism must be directed i
1 at the merits of the
at the private character of the performers, performance and not

(¢) the criticism must be made in good faith,
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y.~—The censure must be on the conduct of
the critic’s authority and must be in good

faith. The accused must be in authority : the authority may be the authority
conferred by law or by contract or by social relationship. See Illustrations to the
section for examples of all three types of authority.

(viii) Accusation preferred in good faith to an authorised person.—This exception is 10
ensure that an aggrieved person shall always be able freely to complain to the
authorities and to seek redress. Persons in authority include officers of courts.
police officers and administrative officers providing it is shown that the person
to whom the accusation is addressed has authority over the person the subject
of the complaint. e.g. in the case of a complaint to a court it must be shown
that the court had jurisdiction over the person accused. In India, the protection
of this exccption has been held to apply to complaints made to Governors and
Ministers of the Crown. “Accusation”” means a charge or formal complaint
that some person has committed an offence. The mere expression of suspicion
that a person has committed a crime is not an accusation. The accusation
must be made in good faith, i. e. the person making the accusation must show
that he had reasonable grounds for believing it to be true and that he made it
to a lawful authority.

(ix) Statement made in sclf-defence or defence of another.—It is not necessary under

this exception to justify a statement by proving that it is true. An accused must

show that he honestly belicved it to be true and that hc published it to protect
his own interest or the interest of the public. Self intercst refers to the interest
which a person has in his property, reputation and the like. Section 114 of the

Criminal Procedure Code lays upon members of the public a duty to give

information in respect of a number of matters. All such information given in

good faith is privileged as it is given in the public interest. See the illustrations
to the exception for further examples.

A caution in good faith intended for the good of the person cautioned —See

illustration (a) to exception (ix) for an example of an imputation coupled with

a caution. The same rules govern the giving of a caution under this exception as

hold for exception (ix). The caution must be given in good faith. Good faith

implies fairness and an honest belicf in thé truth of the matter giving rise to the
caution. There must be no undue publicity given to the implication and the
accompaying caution. :

(xi) Note.—Absolute privilege is accorded to members of any Legislature in Nigeria
in respect of speeches delivered at meetings of the Legislature. The privilege is
confined to utterances in the House : repetition outside is not privileged. See
the Nigeria (Constitution) Order in Council 1954 as amended.*

PRACTICE

SECS. 392.]

(vii) Censure passed by person in authorit
the person and within the scope of

—

(x

1. Prove :

(@) that the accused made or published an imputation.

(b) that it concerned the complainant or some other person thereby aggrieving the

complainant.

(¢) that the imputation amounts to defamation (see scction 391).

2. Procedure.—A warrant is required for the arrest of an accused. The offence is bailable
and compoundable by the person defamed and may be tried by a magistrate of the first grade
or by a native court of grade C or above.

3. Note.—The consent of the person defamed is required for a prosecution under this
section (see section 142 of the Criminal Procedure Code).

4. Charge.—I[ ] hereby charge you [

That on or about the............. day of .o Al

* Section 77, Nigeria (Constitution) Order in Council, 1954 No. 1146 as reprinted in L. N. 52 of
1960, Federation of Nigeria Official Gazette.

] as follows :
you made or
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published the following imputation concerning AB. to wit....___ (here set out the
defamatory matier) intending to harm or knowing or having reason to believe that it would

harm the reputation of the said AB, and that you thereby committed an offence punishable
under Section 392 of the Penal Code.

393. (1) Whoever, save as hereinafter excepted, by words either spoken

o or reproduced by mechanical means or intended to be

hood. % T read or by signs or by visible representations makes or

publishes any false statement of fact, intending to harm or
knowing or having reason to believe that such false statement of fact will
harm the reputation of any person or class of persons or of the Government
ment authority in the Northern Region shall be punished with imprison-
ment for a term whichmay extend to two years or with fine or with both.

Explanation 1.—A statement is false unlass it is substantially true and
proof that a statement is substantially true shall lie on the accused.

Explanation 2.—Whether a statement is a statementof fact or a mere
expression of opinion is a matter for the decision of the court.

(2) It is not an offence under this seciion (o make or pablishin good
faith a false statement of fact which the accused had reasonable grounds
for believing to be substantially true and proofthat he had such reasonable
grounds shall lie on the accused.

ILLUSTRATIONS

(@) A newspaper publishes a false statement that the proceeds of a recent increase in a tax
wereshared amongst the Ministers ofthe Crown personally. Thisis a false statcment of fact

(8) A says that Z's bakery is unhygienic. This is a statcment of opinion; but if A says that
he saw Z take a dead mouse out of the dough bzfore baking this is a statement of fact,

COMMENT

Sudan Penal Code section 437A.

(1) The distinction between the offence of criminal defamation defined in section 391
and the offence of injurious falschood defined in this section is clearly brought out in the
following extract from the Law Reports of the Sudan— !

“Criminal defamation is a breach of the law of libel and the law of Iibel is concerned with
injuries to the reputation of individuals. The offcnce of injurious falschood is concerned with
not only the reputation of an individual but the reputation of any class of persons or the
Government or any local authority. The words ‘class of persons’ are not to be found in thc
body of section [ 391] which refers only to a person.

“Under section [391]it is an offence to defamc any person which may include a company
or an association or a collection of persons as such provided and provided only that the
imputation made of such a company, etc., can reasonably be expected to refer to cach mem-
ber of it. This has the effect of limiting the size of the class which can be defamed. The
reason for this is that in accordance with the law of Iibel if, and only if, a defamatory statc-
ment is referable to each member of the class, etc., each member has an individual right to
complain that his individual reputation has been defamed. The offence under section [391]
is compoundable : that is, the individual or individuals defamcd may withdraw their accu-
sation. It is their individual reputation which js attacked and since the law is intended to
protect the individual and not a group without regard to each individual it is open to each
of them to proceed with the prosecution or withdraw as they may wish. An offence under
section [393] is not compoundable, It is the policy of the law to protect not only a person
but any class of persons or the Government or any local authority from false statements
which are intended to injure their reputation, not necessarily as individuals but as bodies,
The section is thus far wider in scope than section [391]. 1
1. Sudan Govt. v, Abdulla Ragab (Cr. App. 2 Sudan Law Reports 1st. Scries).
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it clear that the false statemqgt
ave been added to further clarify
hat a statement is substantially

SECS. 393-394]

(2) The Sudan scction has been s_upplemc_ntcd to‘muk‘e
musti be of fact and not a merc opinion and illustrations h ;
this point. Note that the onus is upon the delencc to prove

e PRACTICE

. Prove : ) .

(la) that the accused made orlpubhshed a statement of fact.
a statement was falsc. . ¢ a native
({7; :}};qtt Pﬁg statement concerned a person, class of persons, the t(hr:\gglrrtl}llzrrln Rogion.
N a&thority in the Northern Region o; adny local t?)ulglelgé]\gtll?at B e emont of

i n
t the accused intended or knew or had reaso .
@ tfg?:t would harm the reputation of the person, ctass of gelgs?nié Ztcrosecution may
The sanction of the Director of Public Prosecution is rcqu%:b eth?: CriI;]inaI stion may
be initiated (S141 of the Criminal Procedure Code as amendcd by

Code (Amendment) Law, 1962 (N.N. No. 12 of 1962)).

—As for section 392.
g. Ié;(:&egd:r; [ ’ ] hereby charge you | ]
asfollows: you made
That on or about the....... ... day of ..o oty ntending o harm lor

’ i a false statement of fuct to wit  hamn o7
gcorllol\)wuiggsohfglving reason to belicve that such fasle statement would harm] the G

i i hercb
f the Northern Region [or AB or a class of persons or a native au(tjh(()jmy, etc.] and thercby
gorimeaittcd an offence punishablc under Section 393 of the Penal Code.

st
394, Whoever prints or engraves ang rfnattff;lr orr)uprge&eéresforrn geclltllasli | ao1
' ; e
be prepared any record for the | _ a
Printing Of er repfoduction of any matter, knowing O{ hav(;?i ng;l)géirsrgn
i ma - ' - ’
Known fo be de- son to believe that such matteris defamatory

famatory. shall be punished with irr_xpg'ils)o?ﬂnent for a term which
( i th both.
tend to two years or with fine or wi
e COMMENT

Pakistan Penal Code section 501.
Sudan Penal Code section 438.
(1) This section makes abctment of an o

i ieve” he de-

the ?2())d§fote the distinction between the words.“hdaymt%1 'gsoszgtirgisr?;:l ;;)bbee};g\treo nlayngu}ﬁ ¢ de-

ition 1 i . “Reason to believe”” required in thi ¢ fiicient
ggit;?%;ngssggosic}f as would have probably lcd a reasonable man to believe that the

pa it ting or engraving the defamatory matter with

i he offence consists in prin d : T with
kno(\zf%eggee ff] Sittsorflziturc. It is not necessary that an accused had no intention to publi

matter PRACTICE

1. Prove :
a d printed or engraved any matter. ) . '
EZ; tgit Eéed}?:lcs;cintpending or having good reason to believe that it was defamatory

i i rt of
3. Procedure.—As for scction 392 except that a case may be tried by a native cou

O A e ne oo ognizance of this offence except upon 2 complaint

take ¢ xce .
macglg)b)ll\I s?)trert;};itrsrzﬁl g(f);lgl;ite\rfr:éyby the offence (section 142 of the Criminal Procedure Code)

4. Charge—I [
as follows :
That on or about the

flence under section 392 a distinct offence under

] hereby charge you [

printed or engraved some Matter, 10 Witi.o...coooiorriririsrenriviiennnene
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son to believe that the same was defamatory, and that you thereby committed an offence
punishable under Section 394 of the Penaj Code.
5. Note.—On a conviction under this or the next section the court may order the destruc-

tion of the copies of the thing in respect of which the conviction was made (see section 359 of
the Crinimal Procedure Code).

395. Whoever sells or offers for sale any printed or engraved substance

Sale of printed or  containing defamatory matter or any record prepared for

Contaming ianee  the purpose of the mechanical reproduction of defamatory

tory matter, matter, knowing that such substance or record contains

such matter, shall be punished with imprisonment for a term which may
extend to two years or with fine or with both.

COMMENT

Pakistan Penal Code section 502.

Sudan Penal Code section 439,

This section is intended to punish persons who offer for sale defamatory printed matter
with knowledge that it is defamatory.

PRACTICE
1. Prove :

(@) that the accused sold or offered for sale any printed or engraved substance.

(&) that the substance contained defamatory matter.

(¢} that he then knew that it contained defamatory matter.

2. Note.—No court may take cognizance of this offence except upon a complaint made
by some person aggrieved by the offence, (section 142 of the Criminal Procedure Codc).

3. Procedure.—As for section 394,

4. Charge.--I [ ] hereby charge you [ ] as
follows :
That on or about the........ ... . day of oo ato, you

sold [or offered for sale] any printed [or engraved] substance, to wit ntaining
defamatory matter knowing that it contained such matter and that you thereby committed
an offence punishable under Section 395 of the Penal Code.

(5) See note to section 394 regarding power of court to order destruction of defamatory
matter.

CHAPTER XXIV

CRIMINAL INTIMIDATION, INSULT AND ANNO;YA}NCE AND DRUNKENN}tsss

396. Whoever threatens another with any injury to his person, reptu a%
Criminal intimi- tlON OT property or to the person _reputatlon or Il)lrgpfer %/to

dation defined. anyone in whom that person is interested, wit 1;1.1?% 0

cause alarm to that person or to cause that personto do any act Wh'wle ;llls

not legally bound to do or to omit to do any act which that pe}rs?ln 1st gom}-l

entitled to do as the means of avoiding the execution of such threat,

mits criminal intimidation.

j inj tation of any deceased person
cplanation.—A threat to injure the reputation o . :
in vgl\é)riq the person threatened is interested is within this section.

ILLUSTRATION
A, for the purpose of inducing B to desist from prosecuting a civil suit, threatens to burn
B’s héuse. A is guilty of criminal intimidation.

397. ‘Whoever commits the offence of criminal intimidation shall be

Punishment  for punished—
criminal  intimida-
tion.

(@) with imprisonment for a term which may extend to two years or
with fine or with both; and _

(b) if the threat be to cause deathor grievous hurt or to cause t'hﬁ dgls-
truction of any property by fine or to cause an offence punis 2(11 e
with death or with imprisonment for a term which may extend to
seven years or to impute unchastity to a woman, with ‘1mpﬁr1son-
ment for a term which may extend to seven years or with fine or

with both. COMMENT

Pakistan Penal Code sections 503 and 506.
Sudan Penal Code sections 440 and 4.14.1.
1} See section 31 for definition of “injury”. o
Ez; For injuries to person see Chapter XVIIL. For injurics to property Chapters XIX
and XX. For injuries to reputation see sections 391 and 393.. _ . .
3) ”.I'he threat must be of the kind and made with the intent specified in the section.

PRACTICE
(lz;)Pfﬁ;‘te t:he accused threatened the complainant or some other person.

hreat was of some injury to him. ) .
g)) ttlllla?tt itth“e/:ts given to cause alarm to him or to cause him not to do or to omit to do any

whi is legally entitled to or not bound to do. . '
2 P:gze];}llli-ceh—h‘Xwargra% is required for the arrest of an accused. The offence is bailable.

The offence under paragraph (a) is compoundable. The offence under paragraph (b) is not
compoundable. The offence may be tried by any court.
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3. Charge.—I [ ] hereby charge you[ ] as follows :

That on or about the... . .. day of . Al you
threatened AB [or CD] with injury to his person [or reputation or property] with intent to
cause alarm to the said AB [or CD] (or to cause the said AB or CD to doanactto wit............
(specify it) or not to do an act, to wit... ... (specify in), which he was not legally
bound to do, or which he was legally entitled to do], and that you thereby committed an
offence punishable under Section 396 of the Penal Code.

398. Whoever commits the offence of criminal intimidation by an
Criminal intimi- ~ anonymous communication or having taken precaution to
dation by an )
anonymous~ com- CONceal the name or abode of the person from whom the
munication, threat comes, shall be punished with imprisonment for a
term which may extend to two years in addition to the punishment pro-
vided for the offence by section 397.

COMMENT
Pukistan Penal Code section 307,
Sudan Penal Code section 442.

This section is a proviso to section 397 providing a higher punishment in consequence of
the offence being committed by means of an anonymous communication.

PRACTICE
1. Prove :

(@) the points laid out for proof under section 397
(6) and thatthe threat was by a communication in which the true name and residence of
the accused was concealed.

2. Procedure.—As for section 397 except that it may be tried by a magistrate of the first
grade or a native court of Grade C or above.

399. Whoever intentionally insults and thereby gives provocation to
intentional 'insult - any person intending or knowing it to be likely that such
voke brensn ot Provocation will cause him to break the public peace or to
peace. commit any other offence, shall be punished with impri-

sonment for a term which may extend to two years or with fine or with both.

COMMENT
Pakistan Penal Code section 504.
Sudan Penal Code section 443,

(1) The offence stated in this section is not punishable under sections 391 and 392 as
defamatory, although in English law defamatory words published to the person defamed in
a manner calculated to cause a breach of the peace are punishable. The object of this section
is simply to punish the offering of an insult to another which is likely to provoke reprisals
and therefore a breach of the peace. The section punishes any insult which is intentional and
gives provocation likely to lead to retaliation.

(2) The insult must be delivered to the person insulted.

(3) The insult need not be in words. The insult may equally be effectcd by an act, gesture.
or sign. e.g., by pulling a man’s beard or by making indecent gestures at a female. 1t is for
the court to decide whether any particular words, etc., amount to an insult.

(4) The insult must be provocative and a breach of the peace must thereby be likely.
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PRACTICE

1. Prove :
() that the accused insulted some person.
(b) that he did so intentionally.
that he thercby gave provocation to some person. ) ) .
Ef{)\ that he then intended%r knew it to be likely that the provocation given will cause
" the person to break the public peace or commit any other offence.
2. Procedure.—As for section 399, s ol
ollows :
3. Charge.—I[ ] hereby charge you [ ] as fol
That OE or about the....... day of....... SR Al you intentionally
insulted AB by using the following words, t0 Wit...............(set them out) and thereb}ll1 gave
rovocation to the said AB [or to CD] intending [or knowing it to be likely] that suc pro&
gocation would cause him to break the public peace [or to commit any other offence] an
that you thereby committed an offence punishable under Section 399 of the Penal Code.

400, Whoever intending to insult the modesty of any woman utters
any word, makes any sound or gesture or exhibits any
object, intending that such word or sound shallbe heard
orthatsuch gesturcor object shall be seen by such woman
or intrudes upon the privacy of such woman, shall be
punished with iinprisonment for a term which may extend to one year or

with fine or with both.

Word, gesturc or
act inwended  to
insult the modesty
of a woman.

COMMENT

Pakistan Penal Code sqcti024309.
dan Penal Code section . ) ) o )

(SB Z person who insults the modesty of a woman in a public place is guilty of a public
nuisance under section 200. A person who goes further than mere words or gesturcs may be
guilty of assaulting or using criminal force to a woman under section 268. Section 400 ap-
plies to any act not otherwise punishable which outrages the modesty of a female. o

(2) If the woman is a consenting party to the act her modesty cannot be outraged within

ning of this section. o ) ) .

the 13T3‘%Ilf th%, accused simply charged with intrusion upon the privacy of a woman it must
be shown that he did so with intent to outrage her modesty.

PRACTICE

1. Prove :
(@) that the accused :
(i) uttered some word; or
(i) made some sound; or
(iif) made some gesture; or
(iv) expozeci1 some gbject.; or ¢ 4 woman
i ed upon the privacy o .
©® 'El‘?at ;Etgalses (i)%o () atF;ove hz intended that the same shall be heard or seen by a

woman. )
(¢) that he thereby intended to insult the modesty of any woman.

2. Procedure.—As for section 399.

3. Charge—I[ ] hereby charge you [ j as follows :

............................ tecceeerieneneyou (name of the
That on or about the................... day of ... a .

accused) intending to insult the modesty of one AB, uttered the words,.to Wit........... [or made
some sound or gesture, to wit............... or exhibited some object to wit............... ], intending

: i i hereby committed an
that the same shall be heard [or seen] by the said AB, and that you t
oﬂ%nce punishable under Section 400 of the Penal Code.
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401. Whoever is found drunk in a public place or in any place by

Drunkenness  in - eptering which he committed a trespass, shall be punished—
a public place.

(a) with imprisonment for a term which may extend to three months
or with fine which may extend to fifty pounds or with both; and
{6y if the person so found conducts himself in such place in a disorder-
ly manner or is incapable of taking care of himself, with imprison-
ment for a term of six months or with fine of one hundred pounds
or with both.!
COMMENT
Pakistan Pecnal Code section 510,

Sudan Penal Code section 445.
(1) This section does not punish drunkeness as such : it punishes drunkeness when

aggravated by disorderly conduct in a public place or in a place where it is a trespass for him

to enter.
(2) The offence applies equally to all communities but if a mosicm so conducts himself

he is liable to Haddi punishment under section G8.

PRACTICE
1. Prove :
(@) that the accuscd was drunk.
(6) that as such he appeared in a public place or committed trespass.
(¢) that he then conducted himself in such a manncr as to cause annoyance to any
person.
2. Procedure.—As for section 399.

402. Whoever being drunk in any private place there conducts himself

. in a disorderly manner to the annoyance of any person

priakenness I having a right to exclude him from such place or fails to
leave such place when requested to do so by such person,

shall be punished with imprisonment for a term which may extend to six
months or with fine which may extend to one hundred pounds or with both.

COMMENT
Sudan Penal Code section 446.
(1) This section prescribes the conditions in which drunkeness in a private place is pu-
nishable.
(2) A moslem is liable to a Haddi punishment for this offence. (sec section 68).
PRACTICE
1. Prove :
(@) that the accused was drunk.
(b) that he was drunk in a private place.
(c) that he then conducted himself in a disorderly manner.
(d) that he thereby annoyed the person having a right to exclude him from the place,
OI prove :
(@) and (b) above; and further;
(c) that he failed to leave the place when requested to do so by a person having right to
make the request.
2. Procedure.—As for section 399.
3. Charge—I[ ] hereby charge you [ Jas follows :
That on or about the............... day of oo ateiaae you were drunk
in a private place, viz and you then conducted yourself in a disorderly manner to the

1. Punishments increased by Section 3 and 4 of the Penal Code (Amendment) Law, 1963 (N.N. No.
of) 1963

-—
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annoyance of AB, he being a person with a right to exclude you from that place [or that you
failed to leave that place when requested to do so by AB a person with a right to make such
request] and there by committed an offence punishable under Section 402 of the Penal Code

403. Whoever being of the Moslem faith drinks anything containing.

aJcohol other than for a medicinal purpose shall be pu-

_ Drinking aleoho-  nished with imprisonment for a term which may extend to

lic drink. one month or with fine which may extend to five pounds
or with both,

COMMENT

‘This section punishes the mere consumption of alcohol by a moslem and is similar to
legislation on the same subject in Cyrenaica. The section is an attempt to codify Moslem
law. The injunction that a moslem should not drink alcohol derives directly from the Holy
Quran. The consumption of alcohol so punished must be an intentional consumption and
not for medicinal purposes.

2. An interesting discussion on the question whether legislation of this kind relating
to limitations upon the consumption of alcohol by or sale to a class of persons in the com-
munity is discriminatory may be found in a study of the proceedings on appeal before the
Supreme Court of Libya in the case of Dinali v. D.P.P. In this case, it is clear that the
Libyan Court would have held if called upon to decide the issue that the legislation was
designed to protect public morals.

(3) The offence is punishable with Haddi lashing under section 68.

PRACTICE
1. Prove :
(a) thatthe accused drank something containing alcohol.
(b) that he did so intentionally.
(¢) that he did not do so for a medicinal purpose.
{d) that he is a person of the Moslem faith.
2. Procedure.—As for section 399,

404. Whoever is convicted of an offence under section 401, 402, or
Effect of previous 403 shall, if he is shown to have been convicted of an
sootions 401 402 or  offence under any of such sections with the previous
403, six months, be punished—
(a) with imprisonment or fine which may extend to twice the maxi-
mum imprisonment or maximum fine prescribed for the offence of
which he is convicted; and

{(b) if heis shown to have been convicted of two or more such offences
within the like period, then with imprisonment or fine which may
extend to three times the maximum imprisonment or maximum
fine aforesaid or with both.

COMMENT
Sudan Penal Code section 447.
This section simply provides for heavier penalties for a person previously convicted
under sections 401, 402 and 403 again committing a similar offence within six months of the
previous conviction.




CHAPTER XXV
VAGABONDS

Definitions. 405. In this chapter :

(1) The term “idle person” shall include— o

(a) any person who being able wholly or in part to maintain himself
or his family wilfully neglects or refuscs to do so;

(aa) any person, who having been convicted under section 249 or 250 of
the Schedule to the Criminal Code Ordinance commits any offence
which would render him Hable to be convicted as an idle persor.!

(b) any person who wanders abroad or places himself in any street
or public place to get or gather alms or causes or encourages child-
ren to do so unless from age or infirmity he is unable to earn his
living:

(¢) any }%erson who has no settled home and has no ostensible means
of subsistence and cannot give a satisfactory account of himself;

(d) any common prostitute behaving in a disorderly or indecent man-
ner in a public place or persistently importuning or soliciting per-
sons for the purpose of prostitution; ’

‘(e) any person playing at any game of chance for money or money's
worth in any public place; ' o

(f) any person who in any street or place of public resort or within

“" sight or hearing of any person therein disturbs the peace by quar-
relling or attempting to quarrel or by using any insolent, scurrilous
or abusive term of reproach; ) o

(g) any person who in any street or place of public resort or within
sight or hearing of any person therein with the intention of
annoying or irritating any person, sings any scurrilous or abusive
songs or words whether any person be particularly addressed
therein or not;

(k) any person who in any street or place of public resort is guilty of
any riotous, disorderly or insulting behaviour to the obstruction
or annoyance of any person lawfully using such street or place or
any place in the neighbourhood thereof; and o

(/) any person who in any private or enclosed place is guilty of any
riotous, disorderly or insulting behaviour to the annoyance of
any person lawfully using any place in the neighbourhood thereof.

Explanation.—A nomad cannot be convicted because he has no settled
home if he has either apparent means of subsistence or gives a satisfactory
account of himself.

1. New paragraph (aq) inser(cd by S. 2 of the Penal Code (Amendment) Lavw, 1961 (N.N. No. 47 of 1961)
to permit offences of similar nature committed before 30 September 1960 to be taken into account by
a court,
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(2) The term ““vagabond” shall include—

(a) any person who after being convicted as an idle person commits
any of the offences which would render him liable to be convicted
as such again;

(b) any person who is found in possession of housebreaking imple-
ments with intent to commit any of the offences defined in sections
343 to 347 inclusive of this Penal Code;

(c) any suspected person or reputed thief who by night frequents or
loiters about any shop, warechouse, dwelling-house, dock or wharf
with intent to commit any offence under Chapter XVIII or XIX
of this Penal Code.

(d) any male person who knowingly lives wholly or in part on the
earning of a prostitute or in any public place solicits or importunes
for immoral purposes; and

(¢) any male person who dresses or is attired in the fashion of a wo-
man in a public place or who practises sodomy as a means of live-
lihood or as a profession.

(3) An “incorrigible vagabond” shall means any person who after
been convicted as a vagabond commits any of the offences which would
render him liable to be convicted as such again.

COMMENT

Sudan Penal Code section 448.

Nigerian Criminal Code section 249.

(1) The Sudan definition of an idle person has been supplemented in subsection (1) by
the addition of categories (&) to (i) taken from the Nigerian Criminal Code. Idle persons
within the meaning of parts(f) to (i) would allin fact have committed other offences under the
Code.

(2) Note a nomad cannot be convicted on the grounds simply that he has no settled home.

(3) The definition of ““vagabond” and “incorrigible vagabond” exactly follow the Sudan
Penal Code,

406. Whoever is convicted as being an idle person shall be punished
vieralty on <o with imprisonment for a term which may extend to one
son. month or with fine or with both.

407. Whoever is convicted as being a vagabond shall be punished

Penalty on con- with imprisonment which may extend to one year or with
viction as vagabond fine or with both.

Penalty on con- 408. Whoever is convicted as being an incorrigible
viction as incorri- vagabond shall be punished with imprisonment which
gible vagabond. may extend to two years or with fine or with both.

COMMENT

Sudan Penal Code Code sections 449, 450 and 452.
This section provides penalties for the various categories of vagabonds.
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PRACTICE
1. Prove :
(a) thata person is an idle person or a vagabond within the definition contained in sec-
tion 405.

(b) vagabondage under paragraph (q) of subsection (2) requires proof of a previous
conviction as an idle person. Similarly to prove that a person is an incorrigible vaga-
bond proof of a previous conviction as a vagabond is necessary.

2. Procedure.—As for section 399.

3. Charge.—I [ ] hereby charge you [ ] as follows :

That you, on or aboutthe......................... dayof ..o at. were an idle

person in that you had no settled home and no ostensible means of subsistance and were
unable to give a satisfactory account of yourself and thereby committed an offence under

Section 406 of the Penal Code.
4, Note.—The charge must be so framed as to state the exact nature of the offence

charged within onc or other of the various categories prescribed in section 405. e.g., the
charge above is of an offence in section 403 subsection (1) ().

409. For the purposes of this Chapter in proving the intent to commit

Evidence of in. an offence it shall not be necessary to show that the person

tent to commit an suspected was guilly of any particular act tending to show

offence. this purpose or intent and he may be convicted if from

the circumstances of the case and from his known character as proved to

the Court before which he is brought it appears to the Court that his intent
was to commit such offence.

ILLUSTRATION

A man who has been convicted of theft is found by night crouching in the shadow of a
locked shop and seeing a policeman at once runs away. He is arrested in possession of alarge
bundle of keys. It need not be shown that he was trying the keys or attempting to enter the

shop. :
COMMENT
Sudan Penal Code section 456,
This section should be read as a practice note governing the whole of Chapter XXYV.
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The Penal Code (Northern Region) Federal Provisions Ordinance 1960
(L.N. No. 25 of 1960)

General Note

1. By virtuc of Section 64 of the Second Schedule to the Nigeria (Constitution) Order in
Council, 1960. the Parliament of the Federation of Nigeria has power to the exclusion of
the legislatures of the Regions to make laws in respect of any matter included in the Exclu-
sive Legislative List set out in Part I of the Schedule to the Constitution of the Federation.
Thus, although the Government of Northern Nigeria has a power to initiate in the Regional
Legislature legislation in respect of general criminal matters, a Region has no power to
create offences in respect of subjects within the Exclusive Legislative List. It follows that
the Region had no power to repeal those sections of the Criminal Code of Nigeria which
referred to Federal matters. It was, nevertheless, desirable that the courts of Northern
Nigeria should not be compelled to administer miscellaneous sections of the Criminal Code
concurrently with the Penal Code. At the same time, it was also desirable as far as possible
to produce a high degree of conformity between the Penal Code provisions relating to
Fedcral offences and those in force elscwhere in the Federation. For instance, what is an
offence on the railway in Eastern Nigeria should clearly be an offence in Northern Nigeria
and what is treason in Lagos should be treason in Kaduna. The purpose of the Penal Code
(Northern Region) Federal Provisions Ordinance, 1960 (L.N. No. 25 of 1960) is to supple-
ment the Northern Nigerian Penal Code with Federal provisions covering those matters
within the Criminal Code exclusively within the Federal legislative power and thereby
<}:{1ak_>lc the repeal of the Criminal Code in toto in so far as it has effect within the Northern

egion.

2. The Ordinance follows the pattern of the Northern Nigerian Penal Code Law in
enacting the provisions of the Code as a Schedule to the Ordinance. Section 2 of the Ordi-

_nance provides that the Schedule shall be read as the law of the Northern Region and as

such form part of the Penal Code sct out in the Schedule to the Penal Code Law, 1959,
The numberting of the sections of the Schedule is consecutive with that of the Penal Code,
i.c. the first section is numbered Section 410 and follows Section 409, the last section of the
Schedule to the Penal Code Law. Section 2 of the Ordinance further provides that the pro-
visions of the Penal Code referring to the Explanations and Definitions, Criminal Responsi-
bility, Punishments and Compensation, Joint Acts, Attempts and Abetment shall apply
fully to the Federal provisions subjcct only to a proviso in Section 3 of the Ordinance that a
sentence of caning under the Penal Code may only be passed in respect of a Federal offence
if it would have been passed under Section 18 of the Criminal Code of Nigeria ! or under
Section 287 of the Criminal Procedure Ordinance.?

3. Section 4 of the Ordinance is identical with S.4 of the Penal Code Law, 1959 and
provides for situations arising where a crime is partly committed within the Northern Re-
gion.

4. Scction 5 repeals the Criminal Code Ordinance in so far as it has effect as a Federal
law within the Northern Region. The Ordinance camec into practicc on 30th September,
1960. No offence which had been committed after 30th September and which is the subject
of proceedings within the Northern Region is triable under the Criminal Code, although
the repecal does not affect proceedings outside the Northern Region solely because some part
of the offence was committcd within the Northern Region.

1. Cap. 42 of the Laws of Nigeria, 1948.
2. Cap. 43 of the Laws of Nigeria, 1948.
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5. The Criminal Procedure (Northern Region) Ordinance, 1960 (L.N. No. 20 of 1960)
provides that courts in Northern Nigeria shall follow in respect of Federal offences
the practice and procedure used in respect of other offences. This means that courts will use
the procedure prescribed in the Criminal Procedure Code Law. 1960 (N.R. No. 11 of 1960)
in respect of Federal offences. The Criminal Procedure Ordinance (Cap. 43 of the Laws of
Nigeria, 1948) is repealed as it applies to the Northern Region by virtue of S.8 of the Crimi-
nal Proccdure Code Law save that S.7 of the Federal Ordinance (No. 20 of 1960) savcs
sections 402-412 of the Criminal Procedure Ordinance (regarding deportation into or from
Northera Nigeria) and sections 477-486 of the Ordinance (in respect of service and execu-
tion of process throughout Nigeria).

6. Following the pattern of the Northern Nigerian Criminal Procedure Code Law, the
Criminal Procedure (Northern Region) Ordinance (L.N. No. 20 of 1960) includes as an
appendix a tabular statement of the offences established by the Penal Code (Northern Re-
gion) Federal Provisions Ordinance, 1960 (L.N. No. 25 of 1960). It is important to note in
regard to this appendix that no jurisdiction is conferred upon any native court in Northern
Nigeria to exercise jurisdiction in respect of a Federal offence. The effect is that native courts
in Northern Nigeria have thus lost jurisdiction over a number of classes of offences over
which they formerly exercised jurisdiction at customary taw.

7. A number of sections of the Penal Code (Northern Nigeria) Federal Provisions
Ordinance, 1960 are identical or paraphrased versions of similar provisions in the Criminal
Code of Nigeria. It is not proposed to comment on these sections since the relevant provi-
sions in the Criminal Code of Nigeria have been discussed by Mr. Justice Hedges in his

Introduction to Nigerian Criminal Law” and cases decided on the Criminal Code in
respect of these matters will presumably be followed in Northern Nigeria. A study of
some of the sections transfersed from the Criminal Code suggests that the draftsman has
altered the words in an effort to reproduce the brevity and generalised character of the
Indian model and to avoid the limitations of the cjusdem generis rule. Some sections are now
capable of a substantially broader interpretation as a result of this treatment. )

‘8. The following may be considered as provisions substantially traosferred from the
Criminal Code and therefore as not subject to any comment in this work :

Chapter XXVI — Offences against the Stale (cf. sections 37, 41, 44, 45, 48 of the
Criminal Code of Nigeria).

Chapter XXVIII — Customs Offences (cf. sections 78, 79 & 86, Criminal Code of
Nigeria).

Chapter XXIX — Copyright (cf. sections 491, 492 & 493, Criminal Code of Nigeria).

Chapter XXX ~— Offences related to Ships and Wharves (cf. sections 500-504 inclu-

sive, Criminal Code of Nigeria).
Chapter XXXIV — Posts & Telegraphs (cf. sections 161-189, Criminal Code of Nigeria).

Chapter XXXV — Railways & Aircraft (cf. sections 449, 451, 459, 459A, 459B & 460
of the Criminal Code of Nigeria).

Chapter XXXVI — Mines 8)z Minerals (cf. sections 396 & 453 of the Criminal Code of
Nigeria). '

Chapter XXXVII — Deportation of Passports (cf. scction 190A of the Criminal Code
of Nigeria).
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9. Chapter : XXVIT—Sedition.

(a) Scction 416 defining sedition is an adaptation of section 124A of the Indian Penal
Code and departs from both Nigerian and Sudan precedents although the adaptation 1s
designed to cover the same ground as corresponding provisions in the Criminal Code of
Nigeria. The word “sedition” docs not appear in section 416. The Judicial Commiitec of
the Privy Council have held that the corresponding Indian section is to be construed free
of any interpretation derived from English Law. !

(h) Note that the wording ol the first part of the section is identical with that of section
391, defining defamation. Although the two offences arc separately defined, their character
is similar.

(c) There must be @ publication of the matter calculated to cxcite [celings of dis-
affection. Inthecase of sedition by written words, not only could the author of the words be
liable but also any person making usc of the material who had knowledge of the nature of
the matter which it contained. Disaffection by definition includes disloyalty and all feelings
of emnity and resumably contempt. There is nothing in the section requiring proof that the
words used were likely to cause a breach ol the peace. although evidence of riot or agitation
following publication would be primma facic evidence of an intention to create disaffection.

(d) In proving intention under this section, the accused must be presumed to intend
the natural consequences of his acts and the contents of the publication are relevant. The
Privy Council have held in interpreting [ndian section that it is not necessary to producc
evidence of intention outside the words used.2 It is nevertheless desirable in seeking evi-
dence of intention for a court to consider the manner in which the sedition was published,
the persons or class of persons to whom it was publishcd and the state of public feeling in

the topic at the time of publication.

(e) The section specifically provides (perhaps now an anachronism ?) that acts of the
nature provided for in section 416 attacking the Government of the United Kingdom arc
punishable. The section also provides for attacks upon the Government of the Federation
of Nigeria or that of any part of Nigeria (e.g. a Regional Government) but not upoa a local

government or native authority.

(f) Explanations 2 and 3 of the section are designed to safeguard to the general public
the right to express opinions, criticism or disapproval of acts of Government providing that
the words are not used with the intention of arousing feelings of emnity. hatred or disloyalty
Section 24 of the Constitution of Nigeria provides that every person shall be entitled to
enjoy freedom of expression subject always to the proviso that freedom of speech must not
be abused to injure the rights of other citizens or to the detriment of public order. 3

(g) Section 417 follows section 106 of the Sudan Penal Code and section 153A of the
Pakistan Penal Code in punishing persons who seek to stir up communal strife by embit-
tering relations between elements or classes of the community. The method of stirring up
hatred is immaterial and the section is thus wider in its application than S.416. 1t must be
proved that the act of the accused was likely to cause a breach of the peace.

(h) Section 418 punishes the spreading of false information or rumour with intent to
disturb the public and thereby be likely to precipitate a breach of the peace. The scction
follows section 107 of the Sudan Penal Codc except that, in the Sudan, the spreading of
false news is punishable if it is likcly to lead to either the commission of an offence against

the State or a breach of the peace.

1. Besant (1919) L.R. 46 LA, 176.
2. Wallace-Johnson 1940 A.L, 231,
3. S. 24, Second Schedule to the Nigeria (Counstitution) Order in Council, 1960.
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(i) Section 419 follows section 107A of the Sudan Penal Code in punishing possession
of material which, if published, would be the subject of proceedings under sections 416,
417 or 418. Possession of the material constitutes the offence, but it is open to an accused
person to show lawful excuse for possession.

(/) Section 420 paraphrases section 58 of the Criminal Code of Nigeria and provides
that the appropriate Federal Minister may prohibit the importation of publications in the
public interest. An order made by the Minister may specify publications in particular or may
be applied to all publications publisked by a named organisation or person.

(k) Section 422 relating to untawful drilling may be compared with section 114 A of the
Sudan Penal Code although it is, in fact, merely a reproduction of section 57 of the Criminal
Codc of Nigeria. There is no corresponding section in the Pakistan Penal Code.

10. Chapter XXXT and Chapter XXXII relating to Coin and Notes and Revenue Stamps.

(@) Sections 432-448 substantially reproduced sections 193-211 of the Sudan Penal
Code, which happen to cover all the like offences provided in the Nigerian Criminal Code,
although the language of the Sudan Code is somewhal more concise. 1t is clearly essential
that therc should bc no differences of substance in respect of offences relating to money
and revenue staps detween the Northern Nigerian Penal Code and the Nigerian Criminat
Code in force elsewhere in the Federation.

(b) For the definition of “counterfeit” to be used in interpreting these provisions see
section 21 of the Northern Nigerian Penal Code. For the presumption under section 21 to
arise there must be sufficient resemblance for a rcasonable person to be deceived. In respect
of an offence under section 441, “counterfeit” is given an enlarged meaning by the Explana-
tion to the section in that the offence can be commited by causing a revenue stamp of onc
denomination to appear like a stamp of a different denomination.

(¢) For definitions of the words ‘““dishonestly”” and “fraudulently” used in these sections
see sections 16 and 17. “Fraudulently” will generally imply an intention to deceive the per-
son to whom the coin, etc. is tendered with a belief that what hc has been offered is genuine.
“Dishonestly” involves “wrongful gain™ or “wrongful loss™ o some person.

(d) In both chapters there is no limitation to Nigerian moncy or revenue stamps. The
counterfeiting of any coinage or stamps of any country would constitute offences if done in
Northern Nigeria.

(e) Mere possession of counterfeit coins, notes or stamps is not an offence, nor is posses-
sion accompanied by knowledge that the money or stamps were counterfeit. It is necessary
to prove that the holder intended to use or dispose of the counterfeit money or stamps as
genuine.
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410.
411.
412.
413.
414.
415.

416.
417.
418.

419.
420.
421,
422,

423,
424,
425.

426.
427,

PENAL CODE (NORTHERN REGION) FEDERAL
PROVISIONS ORDINANCE, 1960

ARRANGEMENT OF SECTIONS

Short title, commencement and application. )
Application of provisions of Schedule as Law of Northern Region.
Punishment of offences in Schedule committed in Northern Region.
Circumstances in which provisions of Schedule apply.

Repeal of Cap. 42 in Northern Region and amendment in other

application.
SCHEDULE
ARRANGEMENT OF SECTIONS
CHAPTER XXVI: OFFENCES AGAINST THE STATE
Treason.

Punishment for treason.

Treasonable crimes.

Inciting to mutiny. . ]

Causing disaffection among soldiers, police or prison officers.
Assisting or allowing escape of prisoners of war.

CHAPTER XXVII : SEDITION

Inciting disaffection to the Government.

Exciting hatred between classes. ) )

Publication of false news with intent to cause offence against the public
peace.

Possession of seditious articles.

Power to prohibit importation of publications.

Punishment for importation of prohibited publications.

Unlawful drilling.

CuAPTER XXVIHI: Customs OFFENCES
Smuggling or rescuing goods under arms.

Smuggling under arms or in disguise.
Assembling for the purpose of smuggling.

CHAPTER XXIX : OrreNces RELATING TO COPYRIGHT

Making or dealing in copies of copyright work. )
Being in possession of plate for making copies: giving unauthorized
performances of copyright work.
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CHAPTER X NN : OLFENCES RELATING TO SHIPS AND WHARVES

428, Deifinitions.

429. Offences relating to ships.

430. Entering ship or wharf without ticket.
431. Interfering with navigation works.

CHAPTER XXX : OFFENCES RELATING TO COIN AND NOTLS

432. Coin and note defined.

433, Counterfeiting coin or notes.

434. Muaking or selling instrument for counterfeiting coin or notcs.

435. Possession of instrument or material for counterfeiting.

436, Import or export of counterfeit coin or notes.

A37. Fraudulently diminishing weight or altering con:position of coii.

438. Delivery of coin or note possessed with knowledge that it is counterfeit.

439. Posscssion of coin or note by person who knew it to be counterfeit
when he became possessed thercof.

CHAPTER XXXII: OFFENCES RELATING TO REVENUE STAMPS

440. Rcevenue stamp defined.

441. Counterfeiting revenuce stamp.

442. Having possession of instrument or material for counterfeiting rcvenue
stamp.

443. Making or sefling instrument for counterfeiting revenne stamp.

444. Tmport, export, use or sale of counterfeit revenue stamps.

445, Having possession of counterfeit revenue stamp.

446. Effacing writing from substance bearing revenue stamp, or removing
from document a stamp used for it, with intent to cause loss.

447. Using revenuc stamp known to have been used before,

448. Erasure of mark denoting that revenue stamp has been used.

CHAPTER XXXIII: OFFENCES RELATING TO WEIGHTS AND MEASURES

449, Fraudulent use of false instrument for weighing.
450. Fraudulent use of false weight or measure.

451. Being in possession of false weight or measure.
452. Making or selling false weight or measure.

CHAPTER XXXIV : OFFENCES RELATING TO POSTS AND TELEGRAPHS

453. Definitions.

454. Paper and dies for postage stamps.
455, Paper for postal purposes.

456. Stopping mails,

457, Intercepting telegrams or postal matter,
458. Misdelivery of postal matter.

459. Retarding delivery of postal matter.
460. Fraudulently removing stamps.

461. Fraudulent evasion of postal laws.
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463.

464.

465.
466.

467.
468.

469.
470.
471.
472.
473.

474.
47s.

476.
477,

Unlawful franking of letters.

Sending dangerous or obsccnic things by post.
1llegally setting up of post office.

Damaging post office, etc.

Placing injurious substances in or against letter box.
Interference with telegraphs.

Negligently injuring telegraphs.

CHAPTER XXXV : OFFENCES RELATING TO RAILWAYS AND AIRCRAFT

Intentionally endangering safcty of persons travelling by railway.
Obstructing and injuring railways.

Damage to railway works.

Obstructing aircraft.

Trespass on acrodrome.

CHAPTER XXXVI: OFFENCES RELATING TO MINES AND MINERALS

Fraudulently dealing with minerals in mines.
Attempt to injure mincs.

CHAPTER XXXVIl: DEPORTATION AND PASSPORTS

Deportation of non-natives of Nigeria.
False statements in application for passports.







B

278

the same kind and is liable to the same punishment, as if that act or
omission had occurred in the Northern Region and he had been in
the Northern Region when it occurred.

_(3) Notwithstanding the provisions of subsection (2) it shall be a
defence to the charge in any such case to prove thal the person accused did
gpt ntend that the act or omission should have effect in the Northern Re-

ion.

(4) The provisions of subsection (2) do not extend to a case in which
the only material event that occurs in the Northern Region is the death of a
person whose death is caused by an act or omission at a place outside, and
ata time when that person was outside, the Northern Region. ’

5. (1) The Criminal Code' Ordinance, in so far as it has effect as if it
were a law enacted by the Legislature of the Federation and as it applies in
the Northern Region, is repealed :

Provided that such repeal shall not, in res ceedi

g peal sha . peet of proceedings taken
outside the Northern Region, affect the operation of the Criminal Code
solely becapse. some element or elements of the offence are alleged to have
occurred within the Northern Region.

(2) The Criminal Code Ordinance is amended by the addition

( C : afte
section 1 of the following new section :— g '
1A. The provisions of this Ordinance shall take effect

rcs;‘c'&g u'f“ subject to the provisions of the Penal Code (Northern Re-
]I'{Ior_thern gion) Federal Provisions Ordinance, 1960.”
cgon.
SCHEDULE (section 2)

CHAPTER XXVI.—OFFENCES AGAINST THE STATE

*410. (1) Whoever levies war against the Sovereign, in order to intimi-
date or overawe the Governor-General is said to commit treason.
(2) Nothing in this section shall prevent any act from beir
which is so by the law of England as inpt)‘orce in Nigeria. 18 freason

411. Whoever commits treason shall be punished with death, and
whoever attempts or abets treason shall be punished with imprisonment for
life or for any less term or with fine or with both.

412. (1) Whoever intends :—

(«) to depose the Sovereign from the style, honour, and royal name of
the Imperial Crown of the United Kingdom of Great Britain and
Northern Ireland, or of any other of Her Majesty’s dominions, or
from her style, honour, and name of Supreme Lord in and over
Nigeria, or in and over any other country which has been declared
to be under her protection; or

(b) to levy war against the Sovereign within anyjpart of Her Majesty’s

domunons,'or within any country which has been declared to be under
her protection, in order by force or constraint to compel the Sovereign
to change her measures or counsels, or in order to put any force or
constraint upon, or in order to intimidate or overawe any House of
Parliament or other legislature or legislative authority of any of Her
Majesty’s dominions, or of any country which has béen declared to

be under her protection; or

Note: The numbering is consecutive with that of the penal Code of the Northern Region.

Repeal of
Cap.42in
Northern
Region and
amendment
in other
application.

Treason.

Punishment
for treason.

Treasonable
crimes.

Inciting to
munity.

Causing dis-
affection
among
soldiers,
police or
prison
officers.

Cap. 177.

N.R.4of
1954,

Assisting or
allowing
escape of
prisoners of
war,

Inciting dis-
affection to
the Govern-
ment.
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(¢) to instigate any foreigner o make an armed invasion of any of Her
Majesty’s dominicns, or of any country which has been declared to
be under her protection,

and manifests such intention by an overt act, shall be punished with im-
prisonment for lif or any less term and shall also be liable to fine.

(2) A person charged with any of the offences specified in this section
is not entitled to be acquitted on the ground that any act proved to have
been committed by him constitutes the offence of treason; but a person who
has been tried, and convicted or acquitted, on a charge of any such offence
cannot be afterwards prosecuted for treason in respect of the same facts.

413. Whoever—

(a) seduces any person serving in Her Majesty’s forces or the military
forces of Nigeria or any member of the police force from his duty
and allegiance to Her Majesty; or

(b) incites any such persons to commit an act of mutiny,

shall be punished with imprisonment for life or for any less term and also be
iable to fine.

414. (1) Whoever causes or does any act calculated to cause disaffec-
tion amongst persons serving as—
(@) members of Her Majesty’s forces or the military forces of Nigeria;

or

(b) police officers; or

(c¢) prison officers,
or does any act calculated to induce any person serving as aforesaid to
with hold his services or to commit breaches of discipline, shall be punish-
ed with imprisonment which may extend to three years or with fine which
may extend to three hundred pounds or with both.

(2) For the purposes of this section the expression “prison officer”
chall have the same meaning as in subsection (1) of section 9 of the Prisons
Ordinance and includes native authority prison staff as defined in section
127 of the Native Authority Law, 1954, of the Northern Region.

415. Whoever intentionally aids an enemy of Her Majesty, being a
prisoner of war in Nigeria, whether such prisoner is confined in a prison or
elsewhere, or is suffered to be at large on his parole, to escape from his pri-
son or place of confinement, or if he is at large on his parole, to escape
from Nigeria, shall be punished with imprisonment for life or for any less
term and shall also be liable to fine, and whoever negligently or unlawfully
permits the escape of any such prisoner shall be punished with imprison-
ment which may extend to two years or with fine or with both.

CHAPTER XXVII.—SEDITION.

416. Whoever by words, either spoken or reproduced by mechanical
means or intended to be read, or by signs or by visible representation or
otherwise excites or attcmpts to excite feelings of disaffection against the
person of Her Majesty, her heirs or successors or the person of the Gover-
nor-General or the Governor of a Region, or the Government or consitution
of the United Kingdom or of Nigeria or any Region thereof or against the
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administration of justice in Nigeria or any Region thereof, shall be punish-
ed with imprisonment for a term which may extend to seven ycars or with
fine or with both,

EXPLANATION 1.—The expression ‘“‘disaffection” includes disloyalty
and all feelings of camity.

EXPLANATION 2.—Comments expressing disapprobation of the mea-
sures of the Government or the Governmeat of the United Kingdom or
any Government of Nigeria with a view to obtaining their alteration by
lawful means, without exciting or attempting to excite hatred, contempt or
disaffection, do not constitute an offence under this section.

EXPLANATION 3.—Comments expressing disapprobation of the admi-
nistrative or other action of the Government or the Government of the
United Kingdom or any Government of Nigeria without exciting or at-
tempting to excite hatred, contempt or disaffection, do not constitute an
offence under this section.

417. Whoever seeks to excite hatred or contempt against any class of
persons in such a way as to endanger the public peace, shall be punished

with imprisonment for a term which may extend to three years or with fine
or with both.

418. Whoever circulates, publishes or reproduces any statement, ru-
mour or report which he knows or has reason to believe to be false with
intent to cause or which is likely to cause fear or alarm to the public where-
by any person may be induced to commit an offence against the ‘public

peace, shall be punished with imprisonment which may extend to three
years or with fine or with both,

419. Whoever has in his possession without lawful excuse, the proof of
which shall lie on him, any book, pamphlet, paper, gramophone record,
tape recording, drawing, printing, photograph, cinema film or other visi-
ble or audible representation or reproduction, the publication or exhibi-
tion of which would constitute an offence under section 416, 417 or 418,

shall be punished with imprisonment for a term which may extend to two
years or with fine or with both,

420. (1) The Minister charged with responsibility for such matters
may, if he is of opinion that the importation of any publication would be
contrary to the public interest, by order prohibit the importation of such
publication.

(2) If such Minister is of opinion that it woul
to do so he may by order prohibit the import
published by or on behalf of
specified in the order,

(3) An order made under the previsions of subsection (1) shall, unless a
contrary intention is expressed therein, have effect—

(@) with respzct to all subse

d be in the public interest
Importation of all publications
any organisation or assocjation of persons

: quent issues of such publication; and
(&) not only with respect t¢ any publication under the name specified in
relation thereto in the order, but also with respect to any publica-
tion published under any other name if the publishing thereof is in

any respect in continuation of, or in substitution for, the blishi
of the publication named in the order. : publishing
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(4) An order made under the proyisions of subsection (2) ﬁhall, unless a
contrary intention is expressed therein, have effect not oply _wuh respect to
all publications published by or on behalf of the organisation or assoc;tzlll-
tion of persons named therein before the date of the order but also wi
respect to all publications so published on or after such. datc.

(5) An order made under the provisions of subsection (Dor (2) 1sh.all,
unless a contrary intention is expressed t.hert.:m, apply to_an}l'1 tranfi ation
into any language whatsoever of the publication specified in the order.

421. Whoever intentionally imports, publishcs, sells,_dlstnbltl_tes1 (c))rf
reproduces or has in his possession any publication the ilmp%rta 1051hall
which has been prohibited under section 420 or any extraﬁt there r;ng; hal
be punished with imprisonment which may extend to three year:
fine or with both.

422. Whoever, without the permission of the Govcrnorh-gexxlggivlé
instigates, practises, takes part in oOr is concerned in any ?)ﬁ?rglwi’th ove
ment, evolution or drill of a military nature sha}l bg punis ‘eth Juh
priso;lment which may extend to seven years or with fine or wi .

CHAPTER XXVIIL—CustomMs OFFENCES

423. Whoever assembles with two or more persons armed with any
dangerous weapon for any of the following purposes— te e
(@) to unlawfully ship, unship, logq, move or carry gwla_y l:lrcl}; c%c():?l d tsoms
importation of which is prohibited, or any goods éa
duties, which duties have not been paid or secured; o to
(b) to rescue or take any such goods from any person ac?rt g;lzf:sist-
seize them, or from any person employed by that person,
i erson, )
shall bénpgurmitedpwith imprisonment which may extend to seven years or
with fine or with both.

424. Whoever assembles with five or more persons who have with them

i and

any goods liable to forfeiture under any lalllvg ;?éactl]i?ggutigefih:h:‘lllsézn}fﬁnish-

ing dangerous weapons, oI W : sh-
;Ndh\?viigleiﬁ;)iggﬁmen% which may extend to seven years ot with fine or w

both.

ver assembles with two or ; Irpose of
‘}‘1%5‘ inwghggrrying, or conccaling any goods subject tc; (;lﬁsatl?f: pgn)ilshed
Fnlil I;P for’feiture under any law relating to the custom Shall b e ey
l?their;)prisonment which may extend to six months or wi
w

extend to one hundred pounds.
—_OFFENCES RELATING TO COPYRIGHT

more persons for the purpose of

CuapTER XXIX.

intentionally— I

‘(13)6;11:\1](22%6:5121: I:)r1 hire ):,my copy of a work which infringes a copy
right; or

(b) sells or lets for.
distributes copt ]

© such an extent as to affect prejut

. h work; or

hire any copy of any suc ’ f trade or to
k for the purposes o A

es of any such X;girally the owner of the copyright; or
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(d) by way of trade exhibits in public any copy of any such work,
shall be punished with imprisonment for a term which may extend to two
months or with fine which may extend to fifty pounds or with both,

427. Whoever intentionally makes or possesses any plate for the pur-
pose of making copies of any work which infringes a copyright, or inten-
tionally and for profit causes any such work to be performed in public
without the consent of the owner of the copyright shall be punished’ with
imprisonment for a term which may extend to two months or with fine
which may extend to fifty pounds or with both.

CHAPTER XXX.—OFFENCES RELATING TO SHIPS AND WHARVES

428. In this chapter—

“crew”” includes masters, males, pilots, engineers, stokers, deckhands
and all persons engaged in the navigation or service of a ship;

“passenger steamer” means every steamship carrying one or more
persons other than the crew, and the owner, his family, friends and servants ;

“ship” includes every description of vessel in the service of the Govern-
ment or the Government of the Federation and eVery passenger steamer
employed in local navigation on the inland and territorial waters of Nige-
ria, but does not include ocean going ships not in the service of the Govern-

ment or the Government of the Federation or vessels or canoes of native
manufacture,

429. (1) Whoever—

(@) obstrl}.lxcls any member of the crew in the navigation or managerent
of a ship;

(b) after having been refused admission to a ship by any authorized
member of the crew on account of the ship being full, attempts to
enter the ship;

(¢) having gone on board the ship at any place and being requested, on
account of the ship being full, by any duly authorized member of the
crew to leave the ship, before it has quitted that place, does not
comply with that request;

() travels in a ship without first paying his fare and with intent to
avoid payment;

(¢) being on board a ship fails when requested by an authorized
member of the crew to pay his fare or exhibit the ticket or other
receipt, if any, showing the Payment of his fare;

(€D)] travels in that part of a ship which s set apart for passengers of a
superior class to that for which he holds a ticket;

(g) travels in any ship or part of a ship which is not set apart for public
passengers and on being ordered by any authorized member of the
crew to Ieavg such place refuses so to do,

shall be punished with a fine which may extend to five pounds.
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. ) . Ii-
2) Whoever commits an offence under subsection (1)_and on the app
catignz of the officer in charge of the ship, refuses to give his ngnﬁe %I:lcé
address, or gives a false name or address, shall be punished with a
which may extend to twenty pounds.

. . . d
430. Whoever not being a passenger by a ship or not having purchase:
a ticket to travel by a shgip enters upon any enclosed quay, whicxrf, dix(l)r
landing place and on being ordered to leave such quay, wharf, ort aréo Sg
place by any public servant acting in the course of his duty refuses to o
shall be punished with imprisonment which may extend to one mon
with fine or with both.

431. Whoever intentionally and unlawfully— L eed £ curing
y i ny fixed objects or material use d for securi
@ ;el?;?l‘ff)f ia-vglhli)t:)lfF :Sriat/ei canal, acfuaduc;, reservoir or inland water,
or for securing any work which appertains to a dock, canal, aqua;
duct, reservoir or inland water, or which is used for purposes ol
navigation or lading or unlading good:s; or )
(b) does any act which obstructs the carrying on or maintenance of the
navigation of a navigable river or canal,
shall be punished with imprisonment which may extend to seven years or
with a fine or with both.

CHAPTER X XXI.-—OFFENCES RELATING TO COIN AND NOTES

. _ . . tamped
432. (1) Coin is metal used for the time being as money and s
and issue(d)by or under the authority of any government in order to be so
used. .
i “ 7 des cvery

2) For the purposes of this chapter the word “note” inclu
curlgex)]cy note isf;u;% by or under the authority of any governmentbaglccl
intended to be used as equivalent to or as substitute for money and ba:
note which is legally current in any country.

i { it of the
433. Whoever counterfeits or knowingly performs any part of
process of counterfeiting any coin or note shall be punished with imprison-
ment for life or any less term and shall also be liable to fine. endine ¢
i i tending to
EXPLANATION—A person commits this offence who, in
practise deception or knowing it to be likely that deception will thereby be
practised, causes a genuine coin or note to appear like a different coin or
note.

f
434. Whoever makes or mends or performs any part of the process o
making or mending or buys, sells or disposes of any die or instrument for
the purpose of being used or knowing or having reason to believe that it blS
intended to be used for the purpose of counterfeiting coin or notes shall be
punished with imprisonment for life or for any less term and shall also be
liable to fine.

. Whoever is in possession of any instrument or material for the
pur;gge Z}] uc;ing the sa£e for counterfeiting_ coin or notes or kgofwmgt h(;x;
having reason to believe that tl}e same is mtendpd to be used tor (onat
purpose shall be punished with imprisonment which may extend to fo
teen years or with fine or with both,



436. Whoever imports into Nigeria or exports therefrom any counter-
feit coin or note knowing or having reason to believe that the same is
counterfeit, shall be punished with imprisonment for a term which may
extend to fourteen years and shall also be liable to fine.

437. Whoever fraudulently or dishonestly perforins on any coin any
operation which diminishes the weight or alters the composition of that
coin, shall be punished with imprisonment for a term which may extend to
ten years and shall also be liable to fine.

EXPLANATION—A person who scoops out part of a coin and puts
anything else into the cavity alters the composition of that coin.

438, Whoever, having in his possession any counterfeit coin ornote or
any coin with respect to which an offence under section 437 has been
committed and having known at the time when he became possessed of
such coin or note that such cein or note was counterfeit or that such
offenice had been committed with respect to such coin, fraudulently or with
mtent that fraud may be commitied delivers such coin or note to any
other person or attenpts to induce any other person to received the same,
shall be punished with imprisonment for a term which may extend to seven
years and shall also be liable to fine.

439. Whoever fraudulently or with intent that fraud may be committed
is in possession of any counterfeit coin or note or of any coin with respect
to which an offence under section 437 has been committed having known
at the time of becoming possessed thereof that such coin or note was
counterfeit or that such offence had been committed with respect to such
coin, shall be punished with imprisonment for a term which may extend to
seven years and shall also be liable to fine.

CAAPTER X XXII.—OFFENCES RELATING TO REVENUE STAMPS

440. For the purposes of this chapter the words “revenue stamp”
mean a stamp issued by or under the authority of any government for
postal or other revenue purposes.

441. Whoever counterfeits or knowingly performs any part of the
process of counterfeiting any revenue stamp, shall be punished with

imprisonment for a term which may extend to seven years and shall
also be liable to fine.

EXPLANATION.—A person commits this offence who counterfeits by
causing a genuine revenue stamp of one denomination to appear like a
genuine revenue stamp of a different denomination.

442, Whoever has in his possession any instrument or material for the
purpose of being used or knowing or having reason to believe that it is
intended to be used for the purpose of counterfeiting any revenue stamp,
shall be punished with imprisonment for a term which may extend to
fourteen years and shall also be liable to fine.
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443. Whoever makes or performs any part of the process tc))f.malljégcgi g;
buys or sells or disposes of any inmumcnt fo_r t}'le purpose oé’ elsr;(gi e he
knowing of having reason to believe that it is intended to be u'shed with
purpose of counterfeiting any revenue stamp, shall be pumd < ko
imprisonment for a term which may extend to fourteen years and:
be liable to fine. N

444. Whoever imports into Nigeria or exports therefromhor L}Zisson
cenuine or sells or offers for sale any stamp which he knows or _aﬁ bty
to believe to be a counterfeit of any revenue stamp, shall be pu?llsllealso o
imprisonment for a term which may extend to seven years and shal
liable to fine.

445. Whoever has in his possession any stamp which he kxf}o}\ivs t(:n:eaz;
counterfeit of any revenue stamp intending Lo use or dispose of the saenuine
a genuine revenue stamp oOf in order that it may be u‘sed_as ahigh Ly
revenuc stamp, shall be punished with imprisonment for a term w
extend to seven years and shall also be liable to fine. ot dovern

_ Whoever fraudulently or with intent to cause loss 1o any -
mer‘:t4 femoves or effaces from any substance bearing any revebnue sta;:ré;c)1 arg
writing or document for which such revenue stamp has been hlilch e
removes from any writing or document a revenue stamp W e
been used for such writing or document in order that such reve_m.;l c Stank
may be used for a different writing or document, shall be purn‘sth AN
imprisonment for a term which may extend to three years or Wi
with both.

ithi lossto any govern-

447. Whoever frandulently or with intent to cause /
ment uses for any purpose any revenue stamp which he knows to k}\{}vl? t;gzr;
used before, shall be punished with }mprlsonment for a term whic
extend to two years or with fine or with both.

448. Whoever fraudulently or with intent to cause loss to any gov:sréb
ment erases or removes from any revenue stamp any mark puttzr 1m£ree sed
upon such revenue stamp for the purpose pf denoting th%t. e sa i
been used or knowingly has in his possession or sells or disposes On'shed
such revenue stamp which he knows to have been used, shall be pl‘.lthl nec
with imprisonment for a term which may extend to three years or Wi
or with both.

CHAPTER XXXIIT.—OFFENCES RELATING TO WEIGHTS AND ;\.'IEASURIf.Sh
i t for weighing whic

449. Whoever fraudulently uses any instrument
he knows to be false, shall be punished with imprisonment for a term
which may extend to one year or with fine or with both.

450. Whoever fraudulently uses any false weight or false measur: g?
length or capacity or fraudulently uses aiy weight or aerly mpassl.lhran o
length or capacity as a differcnt weight or measure from what it 1s, hall be
punished with imprisonment for a term which may extend to oney
with fine or with both. . for weighingor of 4y

451. Whoever is in possession of any instrument for weighi
weight or of any measure of length or capacity which he knolws to be (gz;xlgg
and intending that the same may be fraudulently used, shal be.tg\%m «d
with imprisonment for a term which may extend to one year or with Iine

with both.







286

287

452. Whoever makes, sells or disposes of any instrument for weighing or
any weight or any measure of length or capacity which he knows to be
false in order that the same may be used as true or knowing that the same
is likely to be used as true, shall be punished with imprisonment for a term
which may extend to one year or with fire or with both.

CHAPTER XXXIV.—OFFENCES RELATING TO POSTS AND TELEGRAPHS

453, Inthischapter—

“mail” includes any conveyance of any kind by which postal matter is
carried, and also any vessel employed by or under the Posts and Telegraphs
Department, or the postal authority of any other country, or the Admiralty,
for the conveyance of postal matter, under contract or not, and also a ship
of war or other vessel in the service of Her Majesty in respect of letters

conveyed by it and also a person or animal used for the conveyance or
dclivery of postal matter;

“postal matter” includes any letter, legram, newspaper, packet,
parcel, or other thing, authorized by law to be transmitted by post, which
has been posted or received at a post office for delivery or transmission by
post, and which is in course of transmission by post, and any movable
receptacle which contains any such thing, and which is in course of trans-
mission by post;

“post office” and “telegraph office” respectively, include any structure,
room, place or receptacle, of any kind appointed by authority of the
Director of Posts and Telegraphs for the receipt, despatch or delivery, of
any postal matter or telegram, or for the transaction of the business of the
department relating to posts and telegraphs; and “telegraph office” in-
cludes any room or place used by a telegraph company for the receipt,
despatch or delivery of telegrams.

454. Whoever without lawfu! authority, the proof of which lies cu him—
(a) makes, or begins or prepares to make, or uses for any postal pur-
pose, or has in his possession or disposes of any imitation or re-
presentation on paper or any other material, of any stamp used for
denoting any rate of postage of Nigeria, or of any other country; or
(b) makes or mends, or begins or prepares to make or mend, or uses, or
has in his possession or disposes of, any die, plate, instrument or
material, for making any such imitation or representation,
shall be punished with imprisonment which may extend to one year or with
fine which may extend to fifty pounds or with both,

EXPLANATION. A stamp purporting to denote a rate of postage of any
country is to be taken to be a stamp used for postal purposes in that coun-
try until the contrary is shown.

455. Whoever without lawful authority, the proof of which lies on him,
knowingly has in his possession or disposes of any paper which has been
specially provided by the proper authority for the purpose of being used for
postage stamps, money orders, or postal orders, before such paper has
been lawfully issued for;public use, shall be punished with imprisonment
which may extend to two years or with fine or with both.

456. 'Whoever stops a mail with intent to carry out an unlawful search
or to commit theft of postal matter shall be punished with imprisonment
or life or any less term or with fine or with both.
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457. Whoever unlawfully sccretes, de§tl'ozfis, tampers with or obtains
by cheating any postal matter shall be punished.— ' )
g (a) witﬁ impll')isonment for a term which may exlend to seven years ot
with fine or with both; and " )
(b) if the postal matter so secreted or destroyed shall contaxplaléy »I\I/]i?h
ney or chattel or any valuable security. shall be pu%ls 11§ i

imprisonment for lifc or any less term and shall also be Lia

fine.

458. Whoever being a public servant charged by virtue of his en)ptlgy;
ment \\;ith the delivery of any postal mutterdlgtentuc)inallty clic'h\:ilrtshgrized
it is addre r to his
n other than the person to whom it is addressed or
g(gzgsnot shall be punished with imprisonment for a term which may extend to
three years or with fine or with both.
N ; Hly tha handling
459. Whocver being o public servant charged with ¢+~ ng of
postal matter— o
(@) neglects or refuses to receive,
matter; .
i i0 i / tal matter
b) intentionally detains or delays any pos ; ) )
Ecg without proper authority allows any postal matter out of his pos
session; o ]
(d) is guilty of any neglect whereby any postal matter 1s endagered,
mislaid, detained or delaycd, . i
shall be punished with imprisonment for a term which may extend to one
ear or with fine or with both. . ‘ -
’ ExpLANATION 1.—Nothing in this section shall cxte}uﬁ ff) f,l,u'%.ef,l{“:f
or detaining of any postal matter returned because the. £
cannot be found or refuses to accept delivery or re‘fuse.
any charges payable in respect of the postal matter.
EXPLANATION 2.—Nothing in tl;is sect cglt_i
ini i ; al me ubli
detaining or delaying of any postal matte ub .
authorit5 of any Orcﬁnancc or Law or in vurwivat {0 an CXpress warraue
in writing under the hand of the Governor-General.

460. Whocver with intent to defraud removes from any postal néa;trfr
any stamp affixed thercon or removes from at stamph%fgxfsugé)énuxarkeg
I mark or knowingly usesa postage stamp wht beer rked
ggséapublic servant authorized so to do ‘shall be pul_nshedt}vlvtth imprison
ment which may extend to onc year or with fine or with both.

despatch, deliver or convey posta

. Whoever with fraudulent intent—
‘(‘tglsubsc?i?cs on the outside of anything sent by post a false statement
i ntents; or . ) . )
b) gfxtlési:t?) a post office anything which fqlsely purports tt;) b;:ha t{l;‘r;%
falling within any cxemption or privilege declared by the
relating to postal matter,
shall be punisﬁed with a fine which may extend to fifty pounds.

462. Whoever being a public scrvant flgil)ksf?ny };ostal matter—
. : /
wvhich does not relate to the b_usmess of his office; )
EZ; :vhich contains anything which docs not relate to suihllguz)ngisé
shall be punished with imprisonment for a term which may exte

year or with fine or with both.
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463. Whoever intentionally sends by post anything which—
(@) encloses anything of such a nature as to be likely to cause injury to
any person or thing in the course of conveyance; or

(b) enloses any obscene book, pamphlet, paper, gramophone record or
similar article, drawing, painting, representation or figure,
shall be punished with imprisonment which may extend to one year or with
fine or with both,

464. Whoever without the authority in writing of the Director of
Posts and Telegraphs placcs or maintains or permits to be placed or
maintained, or to remain on any place under his control—

(@) the words ““post office” or “royal mail”’; or

() the words “letter box”, accompanied with words, letters or marks

which signify or imnply, or may reasonably lead the public to believe,
that it is a recepiacle provided by authorily for the reception of
postal matter; or

(¢) any words, letters or marks which signify or imply, or may reasonably
lead the public to believe, that any place is a post office, or that any
such receptaclc is provided by authority,

shall be punished with a fine which may extend to five pounds.

465. Whoever intentionally destroys, damages or defaces, any post
office, rcceptacle provided by authority for the reception of postal matter,
or any card or notice relating to the postal or telegraph service set up by
authority of the Director of Posts and Telegraphs, shall be punished with
a fine which may extend to fifty pounds.

466. Whoever placcs in or against any receptacle provided by authori-
ty for the szception of postal matter or telegrams, any firc or match, or any
explosive, dangerous, noxious or deleterious substance, or any fluid or
filth shall be punished with a fine which may extend to twenty pounds.

467. Whoever intentionally and unlawfully—

(a) destroys, damages or removes, any telegraph works; or

(b) prevents or obstructs the sending or delivering of a communication
by any telegraph,

shall be punished with imprisonment which may extend to three years or
with fine or with both.

468. Whoever negligently destroys or damages any telegraph works
shall be punished with a fine which may extend to two pounds.

CHAPTER XXXV.—OFFENCES RELATING TO RAILWAYS AND AIRCRAFT

469. Whoever with intent to injure or to endanger the safety of any
person travelling by any railway—

(@) places anything on the railway; or

(b) deals with the railway, or with anything whatever upon or near the

railway, in such a manner as to affect or endanger the safety of any
such person; or
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(¢) shows any light or signal. or in any way deals with any existing light
~ orsignal, upon or ncar the railway; or - ‘
(d) by a;y omission to do any act which it is his duty to do causes the
" safety of any such person to be endangered, Ll
; i i 4 S b 1a
shall be punished with imprisonment for life, or for any less term and s
also be liable to fine.

ith i S . use of
470. Whoever unlawfully and with intent to obstruct the use of a
. . .. . . l“vay,_.
railway or to injure any properly upon a rat ' )
(a)ydeals with the railway or with anything whatever Upol} Of Siicllrstahfz
railway in such a manner as to affect or endanger the [ree ar
use of the railway; or ) R
(5) shows any light or signal, or in any way deals with any existing
" light or signal, upon or near the railway; or L .
() b%/ any on%issionpto do any act which it is his dLLr do causes the
free and safe use of the railway to bz endangerea -
shall be punished with imprisonment for life or for any less term and sha
also be liable to fine.

471. Whoever— . ' o
(a) intentionally damages or obstructs a}rlny W'Olk,l\yr:lic), égg?ﬁeblilclgérﬁ,
turnstile, gate, toll bar, fence. weighing maching, » tender,
carriage, vsg/aggon, truckz material or plant bclonging to any railway
works; or ) ) ’ i )
(b) intentionally intcrferes with, any pole, stake, flag, peg, ltmi, ;r;g;l;,
or anything driven or placed in or upon the ground, an.y1 rev,Workqt
or buildings, or any other material belonging to any railway 8
Or » ;. -
(¢) commits nuisance or trespass in or unon any l.a.lgabu w‘1’1sg.s g;
premises, acquired for or belonging i iny rail lt o
(d) intentionally obstructs the officer in ch...e of any dl\ L,r v bis
assistants or workmcen in the execution of any work onfe o o
done in reference to thc construction or maintenance of any s
railway, ) )
shall be puni}slhed with imprisonment which may extend tohthree months
or with fine which may extend to twenty pounds or with both.

ts, causes an alteration to
2. Whoever, by any unlawful act, obstructs, 2 )
be r‘:l‘;de in the co,urs}o; of or in any way whatsoever hmd;rs;r lllxtn%t:.gc;s;g}e,
ir ‘hich is i i in flig G
vement of any aircraft, which is in motion on or ! '
:L?odrome shall ’r};e punishc’:d with imprisonment which may extend to two
years or with fine or with both.
473. Whoever commits any nuisance or trespass in or upon any aero-

drome or in or upon any building or premises situated on any aerodtgc;n;c;,
shall be punished with imprisonment which may extend to three mon

with fine or with both.

CHAPTER X XXVI.—OFFENCES RELATING TO MINES AND MINERALS
474. Whoever takcs, conceals, or otherwise disposgsfof, :jinzhc:l'ol: gg z;x:ly
) i i : i ith intent to defrau -
metal or mineral in or about_a mine, wi : .
nished with imprisonment which may extend to three years or with fine or
with both.
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475. Whoever with i ini ;
. . vith inten et t :
ofa mine t to injure a mine or to obstruct the working

() un‘[a\\"fully. and othcrwis.e than by an act done underground in the
course of working an adjoining mine— ;
) cguses water to .run.into the mine or into any subterrancan
passage communicating with the mine; or

/ (if) obstructs any shaft or passage of the mine; or
( b)y unlawfully obstructs the working of any machine, appliance, or

apparatus. appertaining to or i i
pati pert: used with the mine, whether
thing in question is completed or not; or | e the

(¢) ,L:nrl(;:\v"f ulll)(, and with intent to render it uscless, injurcs or unfustens
fnin PL;);: L.lm or tackle or whatever material, which is used in the
mine, on any way g appertaini ¥ i
e pon any way or work appertaining to or used with the
shall be punished with impri i
! ith imprisonment whi ay ex 3
Nith fncor wacd with ch may extend to seven years or

CHATPER XXXVIL.—DEPORTATION AND PASSPORTS

476. (1) Whoever not being a natj igeri
t g a native of Nigeria shall. upon icti
ggpagncégegce ugder sfecluon 201, 275, 276, 27§ or 281 bep?i;bclccmvtlgtlzg
y order of the Minister charged with responsibili
de f ¢ ity fi
Sl}';;%}tzrs,pailx}d the provisions of sections 4, 5, 6 and 9 oftge Aliens }(I)rgirn:ﬁf:}cl
bRy mutatis mutandis in the case of a deportation under this section

{2) Where any person bein i igeria i
2 e any 1n-bemg a native of Nigeria is deported from :
gé;lslzilsiposse:jufmf to Nigeria under’ the provisions of apny law g}nsagl{
pos 27gn‘)a7n8 ox;gffenccs similar to the offences contained in section 210
tcm’porar,il;/ 5 %rustog,yssﬁg petrson dmayZj on arrival in Nigeria, be kepé
mpo ' and returned un i ace in
Nigeria to which such person belongs. °F police escort Lo the place in

hing?o\?;l:]oevglr for the purpose of procuring a passport, whether for
appl}cation toyaopleglzgcgmduatl, makes or causes to be made in any written
| ! ervant a statement which to the k led
person is false in any material i o with foorioan
al particular shall be pun vith impri
ment which may extend to one year or with fine or%vitlllsgg(tih“ i imprison-

Attempt to

injure mine:.

Deportation
of non-
natives of
Nigeria.
Cap. 9.

Falsc state-
ments in
application
for passports.
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Abandonment--
of child—S8. 237, p. 1060,

Abduction—-
defined-—s, 272; - .
h < =720 P 179, punishment for—s, 273 7g. )
cuipable homicide —s, 27 sament tor—-s. -3, . 179: to commit
b II)SI; mivide —s. 274, p. 179; concealment of person —s. 277,

Abetment—

Chapter V, pp. 46-53; definiti S

] + PP.H6-530 definition—Ss. §3-84, 5-47;
F}Jn;§11111511t il act abetied is CUIHIHiilCd‘-AS“‘S"DI; iﬁk 'W)
lgf\gg;gty when different act is done—s. 87 p oy v
illmllﬁll"l) h([\f ;xhet(nr—-Ss. 88 90, pp. 50-51% abetment of offence
{he < ;lu \\1[[{1 ‘(in th s 91, p. 5t abetment of offence by
‘ public —s. Y3, po 520 of suivide—Ss. 227.228, pp. 155-156;
by public servant—s. {17, p. 73; T o

Absconding—-
to avoid service—s. [3f, p. 55;

Accident—
s. 48, p. 25;
Acts—
S.25,p. 19; 5. 26, p. 19: of C f
’ L) ourt of Justice---
pursuant to judgment or order of col::—ttu_c 54446’ b 32
likely (0 cause injury—S. 49, p. 26; o child-s. 0, p. .

;\fj;frsonS%f Lmsounclllmind —s. 51, p. 27; with consent—s ,53p.p 29,
8.54,p. 30; compelled—s. 57, p 310 causi ight harm—
) - 7, p. 31 ng slight ‘m—
f(.)58) P 32; obscene or indecent- s, 200, p. 129: I%\'ithh?rll‘:c]‘nt
lifepzz\ucs?rtlgcﬁlldt bemg gorn alive—s, 235, p 159: endangering
: urt—s, 253, p. 169: oss indecency—s. 283,
p. 185; rask or negligcnl——ps. 220: ([;f 1%1'50'SS ndeceney=s. 283,
Accusation—
made in good faith—-s. 391, p. 232:

Administering—
unlawful cath—s. 94; p, 53;

Adultery—

gyr;ox;;g;:ss..fézg. (pz),lgs,st;y a woman--s. 388, p. 249; punishment for
Adulteration— .

L I, ot e

Affirmation—
refusing—s, 141, p. 90;

Agent'— .
criminal breach of trust by—s.315, p. 205:
Aiding—
escape-—s. 127, p. 180,
Aircraft—
offences relating to aircraft and Aerodromes— ss. 469-471, p. 288;

Animal—

definition—S. 33, p. 21: illtre
.33, p. 210 atmient ic—
over-riding or neglect of—S, 208,0fpf10;g?'ncp0\%cr:ot7a; po:‘(:;gr

destruction of—S. 209, p. 135; mischicf to—Ss. 329-330, p. 214;

Arrest—

omitting t0—Ss. 127, 128, pp. 80-81;
Arson —
see under mischief.

Assault—

defined— S. 264, p. 174; punishment for—5. 265, p. 175; on public
servant suppressing riot —S. 112, p. 69; on public servant in dis-
charge of his duty—S, 267, p. 1761 on woman with intent to outrage
miodesty- =S, 268, p. 176: to conuuit theft—sS. 269, p. 177; to attempt
to contine—38, 270, p. 178;

Assembly—
See Unlawful Assenmbly.

Assembling—
for brigandage—S. 307, p. 199; for smuggling- -S. 425, p. 281

Atmosphere —
making noxious—S. 192, p. 125:

Attempts— . . )
Chapter VI, pp. 53-56, specific punishments-—p. 53; to commii
culpuble homicide, Ss. 229, 230, pp. 155-150;

B

Banker—
criminal breach of trust by—S.315, p. 205;

Battery— .
see under Criminal force —S. 263, p. 174;

Bid—
illegal for property—S.147, p. 93;

Bigamy—

S. 384, p. 246;
Birth—

concealment of—S. 239, p. 162;
Books—

sale of obscene—S. 202, p. 129;
Breach—

of contract—criminal—of service during voyage or journey—S. 381, p. 244

to attend on and supply wants of helpless person-—382, p. 245;
of official trust—Chapter VIIi, pp. 60-61; of trust—see *
Criminal breach of trust:

Breaking— .
soe House breaking: open receptacle—S. 358, p. 229: by person entrusted

with custody—S. 359, p. 229;
Bribery—

offences relating to public servants—Chapter X, pp. 71-84;
Bridge—

mischief to—S. 332, p. 216;
Brigandage—

defined—S. 297, p. 194; punishment for—S. 301, p. 196; with culpable
homicide—S. 302, p.;  with attempt to cause¢ death or grievous hurt—
S. 303, p. 196; making preparation to commit—S. 304, p. 197;
belonging to gang of brigands—S. 305, p. 198; assembling for—S. 307

Brothel—
keeping—S. 201, p. 129;
Buoy—
Exhibition of false—S. 193, p. 125;
Buyi
C

Caning—
3. 68, p. 37; amount of—S. 77, p. 42;

ing—
and selling of minor—S. 278 p. 181; or disposing of slave—S. 279, p. 183;
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Cannibalism—
S. 218, p. 140,
Carrier—
criminal breach of trust by—3 2044
Carcotng st by—358. 313, p. 204;
of flags—S. 111, p. 67; token wsed by public servant—S. 133, p. 84;

Censure—

passed in good faith- S, 391, p. 282,
Charges— -

Note on framing —p. 6; making false— =,
Charmar® p naking false—S. 180, p. 117,

criminal—S. 217, p. 140;
Cheating —
cvleﬁ‘nc‘d——S,'}Zg, p. 209; punishment for—S. 322, p. 210: by per-
S?&ilé?is z,’i'_l, p: Z!Q; person whose interest offender bound to
(hil(xl)—v- 5.3230 p. 2115 inducing delivery of property- -S. 325, p. 212;
S, 5, po 13 act of-—S. 50, p. 27: causing de ith i
< 3 P > 20, p. 27; 3 death of with intent to pre-
§”v”3()b”n|%u!-)‘v)g} ﬂ!ll\chb. 23:,‘ p. 159; causing death of unborllj'lr:
i P, sabandonment of—S. 237, p. 160; cruelty to—S. 238, n. 161;
remedies—S. 5, p. 11:
Clerk—
» Theft by—S. 289, p. 189: criminal breac LS ;
fulsification of accuunts l:_. L5mJ7blr“]:h é)]fhn ust by—S. 314, p. 204;
Commitai—
wranglul-—s. 126, p. 79;

Common knowledge—
5,43, p. 24;

Communication—
in good faith—s. 56, p, 31 i—defamatory—s, 391, p. 252;

Compensation—
s, 78, p. 42;

Compulsory Labour—
S. 280, p. 183;

Coucealment—
of birth—3. 239, p. 162: of person Kidnapped —s. 277, p. 181,

Conduct—

negligent causing danger—s, 196 7. in resme :
public question—s. 391, p. 252;% p- 127; in respect of animals—s. 197, p. 127; of person touching

Confession—
causing hurt to extort—s, 251, p, 167; confining to extort—s. 261, p. 173;

Confinement—
wrongful by public servant—s. 126, p. 79: wronglul —s. 255, p. 170: 5. 257 p. 171;

Consents—

invalid—s. 39, p. 22 sufferi 0 ;
s cring death by own consent—s. 222, p. 148; to act of gross indecency—S. 285

Conspiracy—
See Criminal conspiracy.

Contempt-—

of court : saving of common law powers—. R i
pte. X1, pp. 85-98; of religions crecd. S, 52'1?)’, %’.112 oy 1> Pr58; of authorlty of public servant—~Cha-

Contravention—
of residence order—S3. 15 H
Copyright— o P95
SS. 426.427, p. 281;

295

Corporeal—
Property—S. 12, p. 16;

Correction— . B o o
of child, pupil, servant, wife—S. 55, p. 30 —when unjustifiable —S. 33, p. 30;

Counterfeit— . . . . ) ]
. 21, p. 18; making or possessing seal—S. 367, . 235; device or mark—S. 369, p. 236; property mark-—
240; possession ol Instrument Lo counterieit

S. 375, p. . mark used by public servant—>5, 376, p,
property marh—-S. 377, p. 2413 Coin or noies S. 433, p. 283; revenue stamps S. 441, p. 284
Court of Justice—
definition—S. 8, p. 14; acts of—S. 46, p. 2
Court—
martial-—S. 8, p, 14;
Criminal—
breach of trust—defined—S. 311, p. 202; punishment for—S. 313, p. 204; by clerk or servant—S. 314,
p. 204; by public servant, banter or merchant —%. 315, p. 2035,
Criminal Conspiracy—
Chapter Vil, pp. 57-59: charms—S. 217, p. 140;
Crlminal Force—~ B . ) ] i
defined—- S. 263, p. 174; punishment fur—5. 265, p. 1730 use om provocation -8, 266, p. 175: s deler
o-—S. 268, p. 176 to commit theft—

public servant from duty—S. 267, p. 176; Lo womnin to outrag
S, 269, p. 177; to attempt to contine—S. 270, p. 178,
Criminal Misappropriation— )
defined—S. 308, p. 200; punishment for—S. 309, p. 201,
p. 202;

of property of deceased psrson—S. 310,

Criminal Responsibility—
Chapter 11, pp. 24-36:

Criminal Trespass— ) .
defined—S. 342, p. 221; sce House trespuss; punishment for—S. 348, p. 274; punishment for House
IVIEG.

trespass—S. 349, p. 225;

Cruelty— .
10 animals—Chapter XV, pp. 134-135; to children--S. 238, p. 161,

Culpable Homicide—
definition—S. 220, p. 145; punishable with death—S8. 221, p. 146;

when not punishable with death—S, 222, p. 148: S. 224, p. 1535
kidnapping or abducting to commit—S. 374, p. 179, with brigandage—
S. 302, p. 196; attempt to commit—Ss. 229, 230, pp. 156-157;

Custody— . A
power to order of animai—S. 209, p. 135

Customs— .
See smuggling.

D
Danger—
causing by public servant—S. 129, p. 81:
Death—
se hurt—S. 225, p. 154

S. 32, p. 21; causing with intention to cau
causing while committing an offence—S.
unborn child—S. 236, p. 160;

226, p. 154; causing of
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Death Penalty—
S. 63 (1) p. : for culpable homicide—S., 221, p. 146; for
abetment of suicide of child or lunatie, S. 227, p. 1357 for life
comvict attempting culpable homicide—S. 229, p. 155; brigandage
witn culpable honicide—S, 302, p. 196;

Default—
of payment of fine—Ss. 73, 74, 0. 40;

Defamation —
definition of—S. 391, . 252; punishment for—$. 392, p. 255;

Defiling —
place of worship—S, 2] p. 136;

Deportation—
of non natives of Nigeria—S. 476, p, 290,

Destruction—
of dociument—S. 166, p. 1062 power to order of unimul—S, 209,
p. 135;

Direction-—
of law, disobedience by public servant—g, 123, p. 77;

Disaffection—
in citing against Government-—S, 416, p. 279;

Disfiguration-—
of head or face—S. 241, p. 162,

Dishonestly—
S. 16, p. 16 ; ricxiving by public servant-—S, 122, p. 76 ;

Disohedience—
by public servant or direction ol law——S. 123, p. 77: 10 order
of public servant—s§. i52, p. 96;

Disturhance—
of public peace—S. 113, P. 69: inciting disturbance-—S, Lid,
P. 70; of religious assembly-—S. 212) p, 137,

Document—
S, 22, p. 18; of title—S, 23, p. 19; framing incorrect document
by public servant—s. 124, p. 78: failure to produce—S. 137,
p. 87; destruction of -S. 16, p. 106: making false -S. 362, .
231; fraudulently canezlling or destroying document of title—
S. 370, p. 237;
Drafting—
of Penal Code—p, 2; practice~p. 3:

Drainage—
mischief to—S, 333, n.o216;

Drink—
adulteration of —S, 184, p. 120; sale not corresponding to
dcscripticn~S.lSS, p. 121; sale of adulterated—s, 186,
p. 121; sale of noxious—S.187, p. 122;

Drilling—
unlawful—S.422, p, 281:

'

Drugs—

adulterated—S. 188, p. 123 sale of adutterated —S. 189, p. 123;

sale as difTerent drug—S.190, p. 124
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kenness— X . )
Drunin public placc—S. 401, p. 264; in private place S, 402, p. 264;
by moslern—S. 403, p. 265; ctfect of previous convictions—S. 404,
p.263;
Duty — . ¢ . b bii
omission causing danger—S. 129, p. 81; abandonment of y public
servant—S. 130, p. 82;

E

Electricity— ]
mischief to—S. 334, p. 217;

asculation—
e S. 241, p. 162;

blems— X )
Em wearing and carrying—S. 111, p. 67;

Employees— . ic utility—S. 195, 126; engraving—matter
ceasing work in public utility--S. 195, 15 §, engraving

known to be defamatory—S. 394, p. 259;

ticing— .
e Iul g‘mrricd womuan—S. 389, p. 250;

Escape i 2 80; permitting by
idi blic servant—S. 127, p. 80; pc ]
gledx;lrilggcr?gcf—us.llzs, p. 81; of prisoner of war, S. 415, p. 279;

tablishment— )
£ of Penal Code—S. 2, p. 10;

s 15 icating false evidence—S. 157, p. 100;

—S. 136, p. 99; fabricating false evidence—S. y );

fjaslx?g ?alsc cvli)dcnce—S. 161, p. 103; of intent to comntit
vagabondage—S. 409, p. 268;

iting hatred )
Exmbctgwecn classes—S, 417, p. 280;

cecution— )
E:\CLulilit;ﬁlc)ncst or fraudulent—S. 177, p. 115;

Eﬂ“g;‘ug’l—s; mark, etc.—S. 193, p. 125;

Explanation—
? meaning of—p. 3;
Extostion ; i nt for—S. 292, p. 191, putting in fear of injury to—S. 293, p. 192;
dCﬁnCd;Sfegf lo,f%'e:li?l-: ,tgfsl?hzgx:’ p. ?92; by threat of accusation—S. 295, p. 193; causing hurt to—
gutéls%g p. 167; wrongful confincment to extort confession—S, 261, p. 173.

F

ication— i
Fabr:frﬂf:ﬂsc keys ot instrument—S, 361, p, 230;

r— .
Fa“griminal breach of trust by—S. 315, p, 205;

Faﬂut:f:ttc:nd—s 136, p. 86; to produce document—S. 137, p. 87; to give notice or information—S. 138;

p. 88; to assist—S, 150, p. 94;

Fals?;t:ormation-s. 139, p. 88; information, with intent to mislead—S. 140, p. 89; evidence—S. 156, p. 99;

i 3i i ith intent to screen—
i a t—S. 164, p. 105; translation —S. 165, p. 105; mfprmatlon wi i —
gmlkﬁl?g fais()c7s'ti§fc:;§1nation relating to offence—S. 178, p. 115; personation—S. 179, p. 116; document
Ss Sﬁi,pjﬁ, f) 231; false statement over passport S. 477, p. 290;
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Falschood—
injurious— S. 393, p. 258;

Falsification—
of accounts by clerk or servant—S. 371, p. 238;

Fight—
sudden causing death—S, 222, p. 148;

Fine—
S. 68, p. 37; amount—S. 72, p. 39; nop-payment—Ss. 73, 74, p. 40; not discharged by death or im-
prisonment in dcfauit—S. 75, p. 41;

o

Fire—
Mischicf by—S. 336, p. 218; to dwclling house— S. 337, p. 218; to vessel—S. 339, p. 219;

Flags—
carrying of—S. 111, p. 67;
Food—adulteration of—S. 184, p. 120; salc of not to description—S. 185, p. 121; sale adulterated—

S. 186, p. 121; sale of noxious—S. 187, p. 122;

Force-—
defined—S. 262, p. 173; see Criminal Foree;

Torfciture-—
of property—S. 68 (1), p. 38;
Forgery—
definition—S. 363, p. 231; forged docunient—S. 363, p. 231; punishment for—S. 364, p. 233; of public
seals—S. 365, p. 234; using as genuine forged document—S. 366, p. 235; making or possessing coun-
terfeit scal with intent to—S. 367, p. 235; possession of record—S. 368, p. 236;

Fouling—
water supply—S. 191, p. 124;

Framing—
of charges note—p. 4;

Fraudulently—
S. 17, p. 17; sulfering decree to be pussed—S. 175, p. 113; obtaining decree— S. 176, p. 114; cancellingor
destroying document of title—S. 370, p. 237;
G
Gain—
Wrongful—S. 13, p. 16; S. 15, p. 16;

Gambling—
form of vagabondage—8. 405, p. 266;

Gaming—
house—S. 205, p. 131;

Gang—
of brigands—S. 305, p. 198; of thieves—S. 306, p. 199;

Gender—
S. 2, p 13;

Girl—
procuration of minor—S. 275, p. 180; importation of—S. 276, p. 181;

Giving—
false evidence—Ss. 159, 160, pp. 102-103;

d—
faith—S. 37, p. 21;

Government—
S, 41, p. 23; foreign—S. 42, p. 23;
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Gratification—
taking, ctc, by public servant—S. 115, p. 69: mcaning of—p. 69; taking to influe ic s
s 1 — 3, D. 69: i . 09; taking nce public servant—
S. 116, p. 71; third party profiting by—S. 121, p. 76; offering—S. 118, p. ;4; taking Liopscrécnb:g‘“;68
p. 108; oflering in consideration of screening—S. 169, p. 109; ’ ’

H

Great Seal—
of England, forgery of—S. 365, p. 234;

Haddi—
lashing—S. 68 (2), p. 37;

Harbour—
S. 40, p. 40;

Harbouring—
Robbers and brigands—S. 170, p. 110;

Head—
unlawful possession of human—S. 219, p. 141; permanent disfiguration of —S. 241, p. 162;

Helpless—
person—DBreach of contract to supply wants of—S. 382, p. 245;

History—
of Penal Code—p. 1;

Homicide— .
see Culpable homicide;

House—
breaking—definicd—S. 346, p. 223; punishment for—S. 353, p. 225: to commit offence—S. 354, p. 227;
by night—S. 353, p. 227; by night to commit ollence—S. 356, p. 227; joint lability for—S. 357, p. 228;
trespass—defined—s. 343, p. 222; lurking house tiespass—S, 344, p. 222; lurking house trespass by
night defined—S. 345, p. 223; punishment for—S. 349, p. 225; to commit offence punishable ; with
death—S. 350, p. 225; to commit an oflence punjshable with imprisonment Ss, 350—351, p. 225
lurking—punishment for—S. 353, p. 226; S. 354, p. 227; Ss. 355, 356, p. 227: S. 357, p. 228;

Human— .
head, possession of—S. 219, p. 141;

Hurt—
Definition—S. 240, p. 162 ; grievous—S. 241, p. 162 ; causing hurt—Ss. 242, 243, p. 163 ; causingon

provocation— Ss. 244-245 p. 164 ; causing grievous—S. 247, p. 165 ; causing by dangerois mcans—
S. 248, p. 165 causing by poison—S. 249, p. 166 causing to extort property—S, 250, p. 167 ; causing to
extort confession or compel restoration of property—S. 251, p. 167 ; causing to deter public servant
from duty—S. 252, p. 168 ; causing by act endangering life—S. 253, p. 169.

1
Idle person—
defined—S. 405, p. 266 ; punishment for-—S. 406, p. 267 ; evidence of intent to be—S. 409, p. 268 ;

Tllegal—
S. 29, p. 20 ; purchase of property—S. 147, p. 93 ;

I1l-treatment—
of animals—S. 207, p. 134 ;

Tllustration—
meaning of— p. 3 ;

Imperial Law— X .
Obstructing public servant acting under—S. 149, p. 34 ;

Implements—
turking with housebreaking—S. 360, p. 229 ;

Tmportation—
of girl from foreign country—S. 276, p. 181 ;
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Tmprisonment— .
s. 68 (1), p. 38 ; fractions of terms—S. 70, p. 39 ; non-payment of fine—S. 73, p. 40 ; in default of pay-
nient—S. 74, p. 40 ; not discharged by death—S, 75, p. 41 ; not to be passed on juveniles—S. 69, p. 39 ;

Imputation— .
of truth in public good—S, 391, p. 252 ; in good faith in public interest—S. 391, n. 232 ;

Incest—
S.390,p. 251 ;

Indecency—
acts of gross—S, 285; p. 185 ;

Indignity—
to human corpse—S. 213, p. 137;

Infanticide—
S. 222, p. 148

Influencing—
court of justice—S, 182, p. 119 ;

Information—
gdxﬁxa, to gl;e—s. 138, p. 88 ; furnishing false—S. 139, p. ; S.178, p. 115, with intent to mislead—
. 140, p. 85 5

Injurious—
falschood—-S. 393, p. 258 ;

Injury—
S. 31, p. 20 ; threat of to public scrvant—S. 153, p. 96 ; threat to induce to refraia—S. 154, p. 97 ; to
place of worship—S. 211, p. 136 ;

Insult—
to judicial proceeding—S. 155, p. 98 ; to religious ereed—S. 210, p. [36 ; intentional with intent to
provoke breach of peace— S. 399, p. 262 ; to modesty of woman—S. 400, p, 263 ;

Iaterruption— .
to judicial proceedings-—S. 155, p. 98 ;

Intimidation— .
gnr}n;gal-clc’fg%mon—s. 396, p. 261 ; punishment for—S. 397, p. 251 ; by anonymous communication—
. 398, p. 262

Intoxicated— .
person—presumption of knowledge—S. 44, p, 24 ; involuntary—S. 52, p. 28 ;

Tssuing—

false evidence—S. 162, p. 104 ;
Joint Acts—

Chapter IV, pp. 4345 ;

Joint—
Liability—for house trespass or housebreaking by night--S. 357, p. 228 ;

Journcy—
brcach of contract during—S. 381, p. 244 ;

Judgment— .
note on preparation of—p. 5 ;

Judicial proceedings—-
S.9, p. 14 ; public servant acting contrary to law—S, 125,p. 78 ;

Juju—
unlawful—S. 215, p. 139 ; offences relating to—S. 216, p. 139 ;
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Juveglt!fg;iers—-special sentence—S. 71, p. 39 ; limitation of punishment thereon—S. 69, p. 39 ;
K
Keeping— . 31
brothel—S. 201, p. 129 ; lottery office or gaming house—S. 205, p. H
Kcy_ . .
false—fabrication of —S. 361, p.230 ;
kldngg'[i)gl&—_— S.271, p. 178 ; punishment for—S. 273, p. 179 ; to commit culpable homicide—S. 274, p. 179 ;
concealment of kidnapped person—S. 277, p. 181 ;
Knowledge—
of an intoxicated person—s. 44, p. 24 ;
L
Labour—
compulsory—S, 280, p. 183 ;
Landmark—
mischicf to—S. 335, p. 217 ;
Lash

shing—
Haddi—S. 68(2) p. 37,

Legally—
bound to do—S. 30, p. 20 ;

Legal—
& Practitioner—Criminal breach of trust by—S, 315, p. 205 ;

Letters—
unlawful franking of—S. 462, p. 287 ;

Life—
S.32,p. 2%,

Light—
exhibiting false-—S. 193, p. 125,;

Limitation—
on punishment—S. 69 ; p, 39 ;

Likely—
S.19,p. 17;

Loss—
Wrongful—S. 14, p. 16 ; S. 16, p. 16 ;

Loﬁe(%;!ter X1V, pp. 131-132—definition—S, 204, p. 131 ; ticket—S. 204, p. 131 ; public—S.204, p. 131 ;
office—S. 205, p. 131 ; offences relating to—S. 206, p. 32;
Lurk}lll;%—s; trespass defined—S. 344, p. 222 ; by night—S. 345, p. 223 ; punishment for trespass—Ss. 353,

354, 355, 356, 357, pp. 226-228 ; with housebreaking implements—S. 360, p. 229 ;
M
Magistrate—
S.7,p. 143

Mail .
* :t:pping—s. 456, p. 286 ; see offences relating to postal matter, SS. 455-459, p. 286;

Man—
S. 4, p. 13 ; adultery by—S. 387, p. 248 ;
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Mark—
definition of property mark—S. 372, p. 239 : using a false property <—S i
; 1 - 372, p. 239 ; using a fuls perty mark—S. 373, p. 239; 9
for_lli.xm?u‘falsc; mark—S, 374, p. 239 ; counlcrfellibng a pru‘pcrty mark—S. 373, p. 240 ; cogﬁltl.lipelﬁu?gt
gi—?;pcrl::cria?i p§b131<7:7serv§'r41tl—s. 31\76, ll?'l 240 ; {nnking or possession of instrument to counterfeit
s 3 —3. , Po 241 5 making false mark—S. 378, p. 241 : usine fals —S. 3 :
s, 380,pp. 14! g false mark—S. 378, p. 241 ; using false mark—S, 379, p. 242,

Marriage—
inducing belicf of lawful—S. 382 p. 246 ; again during lifetime —of s i
1ducing . 382, p. 246 ; aga — ouse—S, 384, p. 246 ; remarris
with conccalment—S, 385, p, 247 ; fraudulent ceremony—S. 386, p. 2p48 5 P- 240 remarriage

Merchant—
Criminal breach of trust by—S, 315, p. 205,

Merits—
of case decided by court—S$. 391, p. 252 ; of public performance—S. 391, p, 252 R

Milimry4——
affairs—S. 11, p. 16 ; forces—S. 1 1,p. 16

Minerals—
fraudulently dealing with minerals in—S. 474 . 289 -

Alines—
attempts to injure—S. 475, p. 290 ;

Minor— .
procuration of girl—S, 275, p. 180 ; buying or selling of—S§. 278, p. 181 ;

Misappropria tion—
see Criminal misappropriation.

Miscnrriqgc—
causing—S. 232, p. 157 ; causing death—S. 233, p. 158 ; causing unintentionaliy—S, 234,p. 159 ;

Mischief—
dcfined—S. 326, p. 213 : i ischicf—. illi ;
P 329,1333(;’3p'%t1121§hmcnt for mischief—Ss, 327-328, pp. 213-214 ; killing and maiming

to power supply—S, 331, p. 215 ; road. bridee, river. channel—S 332, p.216 : drai
WCr Supply- ; road. bridee, RUIK —3.332,p. 216 ; drainage—S. 3
cslc%x(lcn} ,ﬂulcgmphs and lc]cnhoncs—& 334p. 216+ handmark—S. 335, p. 217 :l b)ﬁ%rC or c:i:;‘]géivc—’
.33 v.(p. ..1§ s by fire to dwelling house etc.—-S. 337, p. 218 : to vessel—S, 338 p. 219 ; by fire to sasel
—S. 339, p. 219 ; after preparaiion to cause death—S8. 341, p. 220. R i e

Mistake—
cffect of mistake of fact—S. 45, p. 24 5

Month—
S. 35 p. 21;

Moslcm-—l
drinking alcohol—S. 403, p, 265 ; special punishment for—S. 68, p. 37 ;

Moveable—
property—S. 12, p. 16;

Mutiny—
incitement to—S, 413, p. 279 5

N

Native Law and Custom—

No person liable for punish —_ . : o
2%, 387, 358, pp. 238, igﬁ;cnt under—S. 53, p. 29 ; correction of wives—S.55 (D) (d), p. 30 ; aduliery

Negligent—
conduct casing danger—S. 196, p. 127 : conduct ; .
7 . y P lad g 1n respect ‘ ) . s
S.208,p. 134 causing death by negigont Act, S5, 221-303, pw. 14 s 107> P 127 of animals—
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Notice— ) . ‘ i
failure to give --S. 138, p. 855

.\Otcjc_ﬁni(ion—ws. 132, p. 283 ; offences relating to—5Ss. 232439, p. 283, 284 ;
Nms;?fkfl? nuisance—S. 183, p. 120; Ss. 183-203, pp. 120, 203 ; continuance after injunction—S. 199,
p.178;
Number—
S.3,p.13.
o]
ath— . )
o 1S 36, p. 21 ; unlawful—S. 94, p. 53 ; refusing oath—S. 141, p. 90
Obscere . p. 129 5 songs—S. 203, p. 130 ;

acts—S. 200, p. 129 ; sale of books—S. 202

ublic servant acting under Tmperial

Obstructing—
S. 173, p. 112 ; public way or line of

5 Csublic servant - S, 148, p. 94 p
Sale of property—S. 145, p. 92 public scrvant 3. 148, ¢ ;)
I_?l:;/, thl;.—pS. 1&‘), p. 94 ; arrest—S. 171, p. 110 ;8. 172, p. 1115
navigation—S. 194, p. 126 ;

Offence— .
eS. 28, p. 20 ; relating to lotteries—S. 206, p. 1325

Omggti_ﬁcation to public servant—S. 118, p. 74 ; gratification to screen—3. 169, p. 109 5

Cfficial—
trust-breach of—Ss. 98-99, p. 60 ;

Omiscslingfv:;’—S. 24,p.19;5.25,p.19,;8.26,p. 19 ; omission of duty causing danger—S. 129, p. 81 ;

Ordeal— . )
oiTences relating to Chapter VII, p. 57 ; trial by—S. 214 p. 139 ;

Order s—S. 151, p. 95 ; disobedicnce to order of public servant—S. 152, p. 96 ;

contravention of residence order:
P

Panel—
of Jurists—p. 1;

Passports— o )
lf)a.lsc—dcclzlrmion on applications—S. 477, p. 290 ;

Peace— 9 ; inciting disturbance of —S. 114, p. 70 ; act likely to cause breach

Public—disturbance of—S. 113, p. 6! D
of——S.ullit, p. 70 ; disturbance of peace—S. 405, p. 266 ; under vagabonds ”’;

Person—
definition—S. 5, p. 11 ;

Pcrszngf]lglgic_servant—s. 132, p. 83 ; false—S. 179, p. 116 ; cheating by—S. 321, p. 2105

Plac%?worship— injuring or defiling—S. 211, p. 136 ; trespass to—S.213,p. 137;

Poison—
causing hurt by—S. 249, p. 166 ;
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Possession—
unlawful of human head—S. 219, p. 141 ; of counterfeit seul—8. 367, p. 235 : of forged record—S. 368 ;
p. 236 ; of instrument to counterfeit property mark—S. 377, p. 241

Posts and Telegraphs—
definitions—S. 433, p. 286 ; offences relating to Ss. 454-465— pp. 286-238 ;

Prevention—
of publication or service of process—S. 133, p. 85 ;

Printing—
matter known to be defamatory—S. 394, p. 259 ; sale of printed defamatory matter—8, 395, p. 260 ;

Private—
defence—Ss. 59-67. pp. 32, 36 ; limit to right—Ss. 62-61, pp. 33, 34 : extends to causing death—
Ss. 65-66, pp. 34, 35 ; causing death whilst exceeding right—S. 222, p. 148 ;

Probable—
S. 19, p. 17 < in culpable homicide—S. 221, p. 147 ;

Procuration—
of minoar girl—S. 275. p. 180 :

Promotion—
of unlawful assembly—S. 109, p. 66 :

Property—
moveable S. 12, p. 16 ; corporcal S. 12, p. 16 ; in possession of wife, clerk or servant—S, 20, p. 18;
fraudulent removal of—S. 178, p. 115 ; purchase of by public servant—S, 131, p. 82 ; illegal purchase
of—S8. 147, p. 93 ; definition of property mark—S. 372, p. 239 ;for property mark and offences
committed therewith see under Mark ;

Prostitute—
form of vagabondage—S. 405, p. 266 ;

Provocation—

S. 38, p. 22 : grave and sudden—-S. 222, p. 148 ; causing hurt on Ss. 244-245, p. 164 ; assault with—
S. 267, p.176:

Public—
S. 6, p. 14 1 nuisance—Chap. XTI1, p. 120 ; peace—sec under “peace’; way—see “public way"; utility—
sce “public utitity™; lottery-—sce “Lottery™;

Public performance—
merits of—S, 391, p, 252 ;

Public servant—
definition—S. 10, p. 14 ; assulting when suppressing riot—S. 112, p. 69 ; offences by—Chap. XX, pp.
231, 238 ; accepting gratification—S, 115 5 P. 69 ; obtaining valuable thing—S, 119, p. 74 ; framing
incorrect document—S. 124, p. 78 ; acting contrary to law—S. 120, p. 76 ; causing death when exceed-
ing powers—S. 222, p. 148 ; causing hurt to deter {rom duty—S. 252, p. 168 ; counterfeiting mark
used by—S. 376, p. 240 ; public conduct of—S. 391, p. 2:2;

Publication—
ge%cilgs ofgggrt proceedings—S. 391 p. 252 ; imporation of prohibited—S. 420, p. 280 ; of falsc news—-
. ;p.280;
Public service—
interference with performance of—S. 130, p. 82 ;
Public utility—
employees ceasing work—S, 195, p, [26 ;
Public way—
Obstruction of—S. 194, p. 126 ;
Punishment—

of offences in Region—S. 131, p. 82 ; of offences committed in Region—S. 4, p. 10 ; general— Chapter
111, pp. 36, 42 ;
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Purehase—

of property by public servant—-S. 131, p. 82 ;illegal—S. 147 ; . 93 ;

Q

ailways— . )
Rt ‘oﬂ{‘nces relating to—Ss. 469-473, p. 288, 289 5

R ined_-S. 282, p. 184 ; punishment for—S. 283, p. 184

Rush{; 4 negligent act causing death—Ss. 221222, pp. 146, 148 ;

Reason— . -
to believe—S. 18, p. 17

- . stalen i iga ge—
Rccczi‘:l";i_n’csl by public servant—S, 122, p. 76 : stolen property—S. 317, p. 206 stolen in brigandag
sironest Dy k { D,
3,)31.\‘Y p. 207 :

Rocord— )
© prosscssion of forged—S. 368, p. 236 .

- . i -
Refug:fh—or affirmation—sS. 141, p. 90 ; answer—S. 142, p. 91 ; sign statement—S. 43, p. 24 ;

Revcé‘gfeir?itt?cl::llis—-s_. 440, p. 284 ; offences relating to Ss. 441-448 5 p. 284 ;

Rdlg(;(();;:ccs relating to—Chap. X VI, pp. 210, 213 ; contempt of creed—

bly—S. 212, p. 137 ;

3. 210, p. 136 ; disturbing assem-

g ) N
Rcmg‘rg,gcrty under seizure—S. 146, p. 93 ; fraudulent of property—S. 174, p. 1125

al—
RengCap. 42, Criminal Code—S. 7, p. 12

Residence— i )
mordcr—contravennon of—S. 151, p. 95 ;

: ; L1115 8,173,
ReSlSttc::‘tl:lL:i;g of property by public servant—S. 144, p. 92 ; to arrest—S. 171, p. 110;8S.172,p

p. 112;

R nsibility—
esp?Zriminal—Chaptcr 11, pp. 24, 36 ;

Restraint—
¢ w:'ongful defined—S. 254, p. 170,

N eanition—S. 105, p. 64 ; punishment—S, 106, P&t
ing public servant in suppression of—S. 112, p. 69

; armed with deadly weapon—S. 107, p. 65 ; assault-

River—
' mischief to—S. 332, p. 216 ;

Road—
’ mischief to S. 332, p. 216

Robber—
harbouring of—S. 170, p. 110 ;
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Water—
supply mischief to—S. 331, p. 215;

VWearing—
of emblems, etc.—S. 111, p. 67;

Weights and Measures—
olfences relating to—Ss. 449-452, pn. 285 256,

Wharfinger—

criminal breach of trust by—S. 313, p. 204;
Wharves— -
entering illegally —S. 430, p. 283;

Witcheraft— N
S. 216, p. 133,

Woman—
S.4, p. 13; assanlt or criminal force to outrage modesty -S. 268, p. 176; teaffic in—S. 281, p. 143; adul-
tery by—S. 388, p. 249;

Wori -
intended to insult modesty of woman—S, 400, p. 263;

Writing —
S. 22, p. 18;

Wrongful— .
S. 13, p. 16; loss—S. 14, p. 16; confinement or committal by pubiic servant—S. 126, p. 79; restraint
defined—S. 254, p. 170; confinement defined-—$. 255, p, 170; punishment for confinement—S. 257, p.
171; confinement in secret—S. 259, p. 172; confinement to extort—S. 260, p. 172; confinement to extort
confession—S. 261, p. 173;

Year—
S. 35, p.21;

i I - ... 0000




